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Citizens, Courtrooms, Crossings

Astri Andresen, Tore Grgnlie, William Hubbard, Teemu Ryymin
and Svein Atle Skélevig

In April 2008 scholars from Australia, New Zealand, United States, Spain, Great
Britain, Sweden, Denmark and Norway gathered for the sixth Bergen workshop on
the history of health and medicine. The workshop was made possible by funding
from the Bergen Research Foundation, for which the organizers are very grateful. This
volume contains a selection of the papers presented at the workshop; its publication
was realised through the support of the Stein Rokkan Centre for Social Studies and
the Faculty of Humanities, University of Bergen, and the editors wish to thank both
institutions.

The themes discussed at the 2008 workshop — reflected in the volume’s title Cizizens,
Courtrooms, Crossings — represent both change and continuity in relation to previous
Bergen workshops. The first two themes are newcomers. Health and Citizenship focuses
on the dynamic relationships between states and their citizens in a broad range of health
concerns and health care policies, discussing to what extent and how extended rights
as citizens have influenced health promotion, health services and citizens’ rights, and
how citizenship has regulated access to health and welfare services. Special attention
was given to the role of ethnicity, race and gender; specifically, how have such variables
influenced the relationship between the state and its citizens in health-related issues?
Medicine in Court contains examples of the multifaceted relationship between medicine
and the law. Throughout history courts of law have provided medical practitioners with
an arena for obtaining professional recognition, a market place for services, and concrete
medical problems to be solved. In turn, medicine has provided the law with scientific
legitimacy, facilitating complex legal decision-making by anchoring it in the alleged,
objective truthfulness of medical science. The issues of homosexuality and criminal
responsibility, dealt with in three of the section’s papers, constitute prime examples of
how law and medicine have interacted in very complex ways to reach understandings
that both professions and society could accept at least for a time. The third theme,
Travelling Knowledge and Science, has appeared at several previous workshops, and in a
different formulation it was the focus of the 2007 workshop. But it is by no means an
exhausted subject. Public health policies and medical knowledge/science have crossed
between countries in many ways, but the actual transfer processes, e.g. the agents and
their circumstances, have often been paid relatively little attention. The papers included
here, however, explicitly focus on the role of organisations, state representatives and
individuals in transfer processes; furthermore, some investigate these processes in the
conflictual contexts of colonialism and imperialism.
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The section Health and Citizenship is introduced by Teemu Ryymin, who discusses
ways of conceptualizing ‘citizenship’ and its relation to questions in the history of
health and medicine. ‘Citizenship’ has two dimensions: (1) a formal juridical status
that defines reciprocal rights and duties of citizens and states; and (2) an informal,
substantive dimension related to membership in society or community, consisting of
such notions as identity, belonging, participation and civic virtues. These different
aspects of citizenship generate various questions: What has it meant to be a (healthy)
citizen? Which ideals of citizenship have existed at different times and places, and
who have defined them? How does one act as a citizen, in fact and ideally, and which
circumstances hinder or promote such enactment of citizenship? How have rights
and duties related to health been created; how has the balance of rights and duties
evolved historically and geographically; how has regulation of access to health services
changed; and how has the universalistic project inherent in the welfare state developed
historically? All of the papers that followed took up some of these questions in specific
historical circumstances.

In his contribution on medical relief in early 19*-century England, Steven King
examines letters of female paupers to Poor Law officials to investigate the role of
‘citizenship’ in obtaining public welfare. He documents that in this case it was clearly
the informal dimension of citizenship that was decisive. Supplicants and their advocates
used the concept of ‘belonging’, which was projected as a de facto citizenship, as the
basis for claims for medical relief from the local community. The specific rhetoric
could vary from one example to the next, but the strategy was identical: to insist that
the applicant belonged to the community in question and therefore deserved support.
The argument that ‘belonging’ qualified the person for the benefits of contemporary
health citizenship was gender-specific. It was found uniquely in the applications for
parish support submitted by poor and sick women; furthermore it seems to have been
widely accepted.

Ida Blom compares the development of legislation on sexually transmitted
diseases in five European countries between the 1940s and the 1990s. The treatment
of individuals infected by such diseases differs considerably depending on their
citizenship, here understood as the formal juridical status of state citizenship and the
associated physical residence. The fundamental distinction is the degree of coercion
(or conversely, voluntarism) involved. In Britain throughout the 20™ century infected
individuals have been able to choose or refuse publicly financed treatment of their
condition; in Norway and Sweden, by contrast, treatment has remained compulsory,
although over time the penalties for non-compliance have been eliminated. Danish
and West German legislation on sexually transmitted diseases adopted the principle
of voluntarism in the 1980s. A key factor behind legislative change in all countries
was the shift in focus from the traditional venereal diseases carried mainly by women
(especially prostitutes) to AIDS, associated with homosexuals and intravenous drug
users. Blom sees the relationship of these target groups to the changing acceptable
norms of citizenship as a reason for differences in preventive health strategies and
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legislation. Prostitutes and intravenous drug users have always fallen outside the pale,
whereas through anti-discrimination laws and the like homosexuals have gradually
acquired social acceptability, albeit uneasy.

The next articles in this section consider how ethnicity and race have shaped the
definition and practice of the health citizenship of indigenous populations in three
countries: New Zealand, Austrialia and Norway. Linda Bryder discusses the historical
development of efforts of health enhancement among the indigeous Maori in New
Zealand, paying particular attention to how recognition of indigenous self-determi-
nation in the 1970s led to changes in health citizenship. Maori activists redefined
the meaning of health citizenship, shifting from emphasis on equal access to health
services to equality of health status. The change of focus required targeted health
programmes rather than universalist welfare, which in turn provoked charges from
both non-Maori and Maori that the new measures were discriminatory. Judith
Raftery deals with Australian citizenship policies and the health of Australian Aborigi-
nals. There are many similarities with developments in New Zealand, but also one
fundamental difference: Australian governments and public have refused to concede
the principle of indigenous self-determination or to accept the persistence of indige-
nous distinctiveness as a positive good in Australian society. Thus, Raftery argues,
indigenous Australian citizens’ health status has been and continues to be adversely
affected by policies that insist on cultural assimilation as a de facto requirement of
full citizenship. In the final article of this section, Astri Andresen shows that despite
formal rights as citizens on par with others, the long-standing discriminatory practices
hampered Sdmi access to political, social and civil rights in Norwegian society. Since
the 1980s, however, Simi entitlement to the rights as citizens has made for reforms
to counteract discrimination and the effects of former discrimination and particularly
important regarding health and health care have been issues concerning language and
culture. Andresen also problematises current ideals of health citizenship, showing
how Sdmi citizens of Norway are presented with different obligations in the field of
health compared with other Norwegian citizens. She maintains that the Norwegian
state’s recognition of the Sdmi as an indigenous population in the late 1980s led to
particularistic policies in many fields, including public health. This particularisa-
tion has also affected ideals of healthy citizens: Whereas the ideal Norwegian citizen
assumes individual responsibility for her/his health, the ideal Sdmi citizen is supposed
to maintain a traditional Sdmi identity as a prerequisite to protect her/his health. All
three articles demonstrate that the historical relationship between notions of citizen-
ship, health and indigenous populations is highly dynamic: The development from
the early 20"-century ‘assimilatory’ health citizenship to late 20®-century ‘emancipa-
tory’, indigenous health citizenship would surely merit more comparative analyses.

The section Medicine in Court is opened by Anne Hardy’s examination of how
English courts dealt with the public health consequences of contaminated oysters in
the early years of the 20™ century. The British oyster industry burgeoned in the late
19" century, simultaneous with the increase of pollution from urban sewage. The
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result of the combination was shellfish that could infect consumers with typhoid fever.
Medical inspectors called attention to the health risk, but attempts to control the
problem were thwarted by the intractable issue of assigning responsibility for regula-
tion and paying the costs: public local authorities or private oyster producers. The
courts tended to interpret the problem from the perspective of private property rights
and to assign the bill to the local authorities, whose sanitation policies lay behind the
sewage disposal. In this example the medical profession was caught between contest-
ing parties, supporting public sanitary works while calling attention to the danger of
contagious organisms in the polluted oyster beds; it had no special competence with
regard to the political-economic dimension. In the remaining papers of this session,
however, which all deal with criminal law, medical knowledge and specialists were an
integral part of the production and workings of the law itself.

It is widely acknowledged that forensic medicine has played an important role
in the history of homosexuality. It is therefore appropriate that two of the papers
in the section of medicine and law discuss the role of the medical discourse in the
framing of same sex sexuality. Runar Jordden discusses the different concepts of same
sex sexuality that are found in Norwegian forensic psychiatric reports in the first half
of the 20™ century. In this material he identifies three distinct concepts of same sex
sexuality: inborn homosexuality, acquired homosexuality and situational homosexual-
ity. These preliminary findings suggest a more nuanced approach to homosexuality
in history than the image of the sudden appearance of a “homosexual species” as a
product of medico-legal discourse, which one can find in much of the historiogra-
phy preoccupied with the transition from the sodomite to the homosexual. Alvar
Martinez Vidal and Antoni Adam Donat consider homosexuality and legal medicine
in Spain in the second half of the 20™ century in a quite different political context
than Jordden’s. They show that legal medicine played a crucial role in sanctioning a
fundamentally moralistic concept of homosexuality, constructing same sex sexuality as
an object that could be legitimately fought with a combination of judicial punishment
and compulsory treatment. Hence, leading physicians pushed the Spanish legislation
in a more restrictive direction at a time when other European countries were enacting
a decriminalisation of same sex sexuality.

The two last contributions in this section discuss the rules on criminal responsibil-
ity in England and Norway respectively. Ivan Crozier examines the 1922 murder trial
of Ronald True whose outcome generated a challenge to the M’Naghten rules that
since 1843 had limited the role of forensic psychiatry in the determination of criminal
responsibility in English courts. The trial rejuvenated the demand by England’s psychi-
atrists and their professional organizations that the long-standing rules be revised: a
re-thinking of the scientific basis for criminal responsibility was required by changes
in psychiatric knowledge, as cognitive criteria had increasingly come to be considered
irrelevant for diagnosing a diseased mind. A similar move away from cognitive criteria
in the rules for criminal responsibility is found in Norwegian criminal law. In his
contribution Svein Atle Skilevag discusses the law-making processes in Norway from
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the 1840s to the 1920s, focusing on the notion of criminal responsibility. The period
witnessed the rise of medicine and psychiatry as a privileged legal expertise. The medical
corps rallied around the notion of mental illness, which it succeeded in including in
the country’s new criminal code in 1929. Less conspicuous than this reform of the
legal vocabulary, however, was another conceptual transformation paralleling the one
that Crozier identifies in England: the elimination of cognitive criteria as the legally
relevant concept of the mind. The most important advocate for this transformation,
however, was not a psychiatrist, but a lawyer.

Ideas, knowledge and science cross borders and oceans in many ways. The section
Travelling Knowledge and Science demonstrates how the travels of persons and the
travels of ideas can accompany each other, how travels could be a prerequisite for
establishing new knowledge, and, more fundamentally, how processes of learning
across nations are an ingrained part of medical history.

Qivind Larsen and Arvid Heiberg explore the purpose and effects of the interna-
tional travels of physicians in early 19*-century Europe through an account of two
young Norwegian doctors on a “grand tour” in 1823-24. Drawing on Dean MacCan-
nell’s theory of “off-site” — and “on-site markers”, they discuss whether “pleasure or
professionalism” dominated on such tours. They conclude that travelling physicians
overall had distinctive professional aims and purposes for visits and site inspections
that went beyond accompanying social pleasures. Accordingly, they brought home
important new knowledge, which was transferred into practice in due course, with
important results both for their individual careers as well as for local or national health
policies.

Niklas Thode Jensen queries the distinctiveness of colonial medicine in a case
study of the Danish—Norwegian West Indies in the late 18" and early 19 centuries.
The colonial authorities initially established a health system based on Danish organi-
zational principles and the Danish doctors applied European medical knowledge to
the treatment of diseases and health problems they found there. As Thode Jensen
shows, however, this simple transfer of European practices to tropical Caribbean
islands did not work. The resulting adaptation he calls “the creolization of medicine”
an intermixing of culturally distinctive perceptions by which concepts and objects
“are selected and given new meaning”. Moreover, the creolization occurred bilaterally:
both the non-European population — mostly enslaved labourers from Africa —and the
Danish colonial authorities made compromises.

Mari Webel and Christoph Gradmann also deal with how European medicine
responded to non-European conditions, in this case in east-central Africa. Webel
examines British and German research on sleeping sickness in the Lake Victoria basin
and stresses the importance of inter-colonial and inter-imperial communication —
between British and German doctors in the field and respective colonial authorities
both in Africa and Europe — in tropical medicine research. The mobility of the African
peoples around Lake Tanganyika and Lake Victoria made sleeping sickness an inter-
colonial and international problem; Webel insists that it is thus necessary to transcend
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colonial borders to understand African history of medicine. She also highlights the
need of the European doctors to use local African medical auxiliaries to carry out
their research and policies of disease prevention, although this accomodation never
went as far as the creolization of medicine identified by Thode Jensen. Gradmann
looks at the same area and period, concentrating on the activity of the famous
German bacteriologist Robert Koch. Although Koch also conducted research on
sleeping sickness, Gradmann focuses here on Koch’s engagement in tropical veterinary
medicine. This engagement took Koch on extensive travels in New Guinea and India
as well as in Africa. Gradmann concedes that the scientific motivation behind the
“colonial traveller” Koch was sometimes vague, but he documents firmly that Koch’s
long-standing interest in developing and applying epidemiological models benefitted
from his studies of animal diseases in tropical areas.

John Stewart returns attention to Europe and discusses the common Western
European experience of massive growth in health expenditure and the movement
towards universal health services in the “golden age” of economic growth 1945-1973.
Taking Gesta Esping-Andersen’s notion of welfare regimes as a point of departure,
he argues a more important role for the state all over Europe “than an account of
administrative arrangements might superficially suggest.” Although Stewart does not
look at specific agents of policy transfer, he suggests that the successive convergence
of health systems throughout Europe implies a strong explanatory role for the idea of
“policy learning”, and points to the common OECD experience of comprehensive
rational planning of the 1960s and early 70s as a potential point of departure for
comparative research.
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‘Health Citizenship’ — a short introduction

Teemu Ryymin

From the 1990s, the concept of citizenship has been increasingly focused on both in
Norwegian political science and, to a somewhat lesser extent, in historical research.!
Today, issues of citizenship are clearly a hot research topic, as could be witnessed at the
2008 European Social Sciences History Conference in Lisbon where numerous papers
dealing with this topic were presented. Within the history of health and medicine, a
similar interest in citizenship is evident. This growing interest is probably connected
to the fact that the relationship between states and their citizens is in many ways
changing, and earlier notions of citizenship are increasingly coming under pressure.
In the Nordic context, this interest has to do not least with the influence of market
solutions and neo-liberal policies in many fields of society, with transnational migration
and the growth of new social movements from 1960s, and probably a host of other
things. In a situation in which neither the state nor the citizens are what they used to
be, it is no surprise that the question of what their relationship has been like, and how
it has developed, surfaces on many research agendas.

The concept of citizenship may be approached from many different angles. In
these introductory remarks I would like to sketch some ways of discussing and criticiz-
ing the notion of citizenship, the relationship between citizenship and health, and
why the notion of ‘health citizenship’ can generate new and fruitful insights in the
history of public health.

A classic way of regarding citizenship is to consider it as juridical and/or political
status, focusing on the rights and duties of states and their subjects. In 1950 the British
sociologist T.H. Marshall made this dimension central to his definition of citizenship
as “a status bestowed on those who are full members of a community. All who possess
the status are equal with respect to the rights and duties with which the status is
endowed.” Even though it must not necessarily be so, the ‘community’ referred to
here is often understood as a (national) state. Marshall’s definition focuses on state
membership and the connected rights and duties that each person acknowledged as a
citizen is ascribed. The questions of interest for us are, naturally, who is included and
excluded from the category of citizens, what are those rights and duties, and how do
they evolve?

Marshall’s outline of the historical development of citizenship and rights — from
civil to political and finally to social rights — has been very influential: As the concept
of citizen evolved, thus the rights and duties of citizens and states also changed.
Prompted by the steady widening of the citizenry’s demographic base due to extensions
in suffrage, the concept of citizen has evolved from an early 19*-century legal category
that referred to political membership in a state focused on basic civic rights to a much
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more encompassing category of political, economic and social rights as defined by
the social and welfare state in the early and mid-20™ century.* From a Nordic point
of view, this trajectory is crude, but it does bring out central historical developments
pertaining to the formation of the welfare states and citizenship.

Marshall’s definition also highlights a very central aspect of citizenship, namely
that of equality: All citizens are, at least in theory, equal before the state; it follows that
the state has an ethical and legal obligation to treat all persons classified as citizens in
the same way. In the development of the Norwegian welfare state, for example, how
such equality was to be achieved and indeed whether the inherent equality has ever
been realized have been theoretically and politically contested issues as well as central
historical questions. Marshall’s historical trajectory of rights pays heed to class differ-
ences, for the extension of rights from civil to political and finally social rights may be
seen as a result of attempts to equalize class-based differences between citizens. But the
aim of equalizing class differences between citizens has been criticized for neglecting
other differences, most prominently gender. Thus, the universalistic pretentions of
citizenship in the Nordic welfare states, for instance, have not been universal enough;
indeed, a central political aim from the 1970s has been to eradicate gender-based
difference among citizens.*

But what about other forms of difference, for instance those based on culture or
ethnicity? In the last decades a debate about the need to particularize citizens’ rights
and the state’s duties, first and foremost in culturally diverse societies, has emerged
internationally. This debate on ‘multicultural citizenship’ raises important challenges
to the universalism inherent in welfare states.” New ways of conceptualizing citizen-
ship and criticizing the established notions are evolving, for example in the form
of indigenous citizenship, which is advocated by a global movement of indigenous
peoples.® But there is a fundamental difference between the class- and gender-based
critiques of the universalistic pretentions of ‘citizenship’ and the critique from the
standpoint of ethnicity. Instead of demanding better access to citizens’ rights, that is,
a more thorough universalism, this critique insists that the existing notions of citizen-
ship have been too universal, too equalizing. Here, the point is not to egualize or
eradicate difference, but to enhance it through a particularization of citizenship, or
indeed, through acknowledgement that communities other than the nation-state can
be a relevant basis of citizenship. The question arises: How does this challenge the
previously existing notions of states’ and citizens’ rights and duties?

The questions of class, gender and ethnicity are also pertinent to this second way
of perceiving citizenship. It differs from the formal—juridical aspects of citizenship
status by including more informal aspects of community membership such as identity,
belonging, participation and civic virtues in the definition of citizenship. According
to this point of view, citizenship not only confers a formal legal status, it also has a
substantive dimension.” From the angle of citizenship-as-substance, different histori-
cal questions emerge: What has it meant to be a citizen? Which ideals of citizenship
have existed at different times and places, and who have defined them? How does one
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act as a citizen, in fact and ideally, and which circumstances hinder or promote such
enactment of citizenship? In a historical perspective, one might suggest that a central
goal of the modern democratic state has been to create citizens, that is, to transform
its subjects into autonomous citizens capable of acting and exercising their positive
rights and to implant in them through education an ethos of citizenship. Such civic
education has been a main task of the public school system, but citizens have been
created by other agents as well.® In the Nordic context, representatives of the civic
society, female-dominated voluntary associations in particular, have had tremendous
influence in the first decades of the 20" century in defining the substantial dimension
of practical citizenship in many fields as well as having functioned as a training-field
for citizens-to-be in the traditional legal sense. By taking into account the substantial
dimension of citizenship as well as the rights and duties of citizens and states, an
enlarged notion of citizenship encompasses not only the relationship between the state
and its subjects, but also that of the state, the civic society, and the subjects, highlight-
ing the agency of all three. So conceived, ‘citizenship’ is not a closed framework or a
definitive answer, but an open, dynamic concept that allows analysis of historical and
contextual change of what it means to be and act as a citizen.

What, then, about health and citizenship? How to study their relationship?
Drawing together the status and substance of citizenship, it has often been noted
that the historical development of citizenship has had important consequences on the
field of health. After the French Revolution, an implicit requirement of membership
in the polity was that citizens were to conduct themselves so as to remain healthy,
while the state was to provide protection mainly from infectious disease. The formal
responsibilities of the state increased during the 19* century, as the provision of health
services to citizens was widened. The growth of welfare states from the early/mid 20
century has made the availability of universal, equal access to basic health services a
fundamental right of citizenship, but it has also implied new modes of being a healthy
citizen. In the late 20™ century the social contract between the state and its citizens
again changed emphasis: Although citizens as a whole acquired new rights in the field
of health, the individual citizen was also increasingly made more responsible for her
own health, at least as regards the ethos of health citizenship.” At the same time, the
universalism of welfare services, including health services, has become increasingly
problematic in many societies, for many different reasons.

Such a historical narrative raises many questions regarding the relationship
between health and citizenship. From the perspective of status, we might wish to ask
exactly how rights and duties related to health have been created, how the balance of
rights and duties has evolved historically and geographically, how regulation of access
to health services has changed, and how the universalistic project inherent in the
welfare state has developed historically. In Norway, a specific Act regarding the rights
of patients was passed in 1999. The purpose of the Act was to ensure universal access
to health services by providing a legal basis for patients’ claims. This individualizing
approach is quite different from earlier attempts of providing universal health services,
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say, for instance, the state-directed institution building of the 1950s and 1960s that
was controlled by medical experts."” How have patients become citizens with certain
rights pertaining to the field of health? How has the domain of the state versus that
of the citizens and the civic society developed with regards to health policy and health
services?

From the point of view of citizenship-as-substance, the construction of healthy
citizens looms large. As we all know, questions of hygiene and health played a key
role in civic education in many places in Europe in the early 20™ century. The phrase
“Don’t spit on the floor” catches some of the ethos inculcated in pupils, churchgoers,
workers and so on: to be a healthy citizen was to adhere to good advice, so to speak.
How has such health promotion developed in schools, through voluntary associa-
tions and such, seen not only as enlightenment and propaganda campaigns devoted
to furthering certain ways of thinking and acting about health and disease, but also
as the inculcation of civic duties? How have such duties changed — and how do they
differ between countries and among different groups of citizens? Today, at least in
Norway, a goal for a good and healthy citizen is to make informed choices regarding
individual lifestyle, food and alcohol consumption, not to mention the use of tobacco;
a healthy Sdmi citizen has somewhat different ideals to live up to, as the paper by
Astri Andresen in this volume emphasizes. Are we, then, facing a situation in which
the ideals of citizenship are being fragmented or particularized? And how does this
eventually affect the legitimacy of citizenship and universal welfare means?

Finally, what does the concept of health citizenship give us as historians —why should
we spend time on it? A central aspect of citizenship is how citizens are constructed
and how they participate in their own making. The study of subject formation is
an area in which concepts such as “governmentality” and “bio-power”, devised by
Michel Foucault and his followers, come into their own and are already much used."!
Grossly simplifying, we might say that these notions relate to Foucault’s grand project
of delineating the historical development of modalities of power, but they are also
relevant to the field of health. Both “governmentality” and “bio-power” encompass the
micro- and macro-level processes and technologies of subject formation — how people
come to live by certain rules and norms, how such rules and norms are articulated, and
what effects they have. These concepts revolve around the same issues as health citizen-
ship, the shaping and governing of a certain kind of subjects from the 18® century,
but they point to somewhat different notions of agency. By focusing particularly on
the substantial dimension of citizenship, we perhaps gain more scope for the agency
of discrete actors in the historical formation of subjects, because all participants in
the tripartite relationship of citizenship — the state, the civic society and the subjects
themselves — are allowed the possibility of contributing to the formation of both status
and substance of citizenship. This enables us to trace how, for example, notions of ‘the
healthy citizen’ are made, by whom, how they change and why. At the same time the
notion of citizenship does not render irrelevant or uninteresting questions regarding
the effects of such processes, the discrete technologies of governance involved and,
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more generally, the forms of knowledge and power within which agency is formed
and may be exercised. Thus, I would like to suggest that the notion of health citizen-
ship may function as a heading that brings together historians of different theoretical
persuasions and empirical inclinations to a common field of interest, not divided by
labels or methodologies but united in many differing but still fundamentally similar
research concerns and interests.
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“The particular claim of a woman and a
mother”: gender, belonging, and rights to

medical relief in England 1800-1840s!

Steven King

Preamble

On 23 October 1824, John Taylor, overseer of the poor? for Kendal (Westmorland
— See Figure one) wrote to his counterpart James Seed, overseer of the poor for Billing-
ton (Lancashire). He was concerned about the plight of Barbara Ingham, who had
been abandoned by her husband, leaving her and a number of children destitute at
a time (we subsequently learn) when Barbara herself was very ill. Reporting that the
husband “is skulking around Bury or Burnley [two towns in Lancashire] but he has
declared he will not do anything to support her”, Taylor went on to contrast the
husband’s failure as a citizen with the wife’s exemplary behaviour. Thus, “he is a very
bad fellow and your township ought to punish him — the poor creature [Barbara] is
most industrious and maintains with your 4/ [shillings] her four small children by
washing clothes doing anything for a honest livelihood and 1 can assure you she bears a
spotless reputation”.? Barbara Ingham, in other words, was a well-regarded resident of
the bustling market town of Kendal.
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Figure 1

x

This letter arises because, while Taylor thought that Ingham was deserving of relief
(and told his counterpart so), he had no power to order it and she had no claim to it
in Kendal. Rather, if she had a claim on the communal welfare system that was the
Old Poor Law, it was in the parish of her marriage and (in this case) birth, Billington.
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Taylor could only pay relief if the Billington overseer gave permission and agreed
to reimburse the town of Kendal; that is, if he recognised her as a settled citizen of
Billington and was willing to transmit money across a large distance. The alternative
was for Ingham to be brought back to her parish of settlement and belonging under a
removal order.* In this case the overseer of Billington clearly thought the latter option
too much trouble, and paid her a small allowance. This was not the last that Billington
was to hear from the Inghams however. On 27 May 1831, John Mason, the overseer
of the small rural town of Dent (Westmorland), wrote to Billington because Barbara
Ingham was “laying ill at Dent and in a very poor state”. Furthermore,
she has been unable to follow her work since Christmas 2 of her children is with her
and she says one is eleven years old and other 9 years old she says that her husband is
at Kendal and doing nothing for their support and she is now with her sister for she
had stayed at Kendal till she was near lost, at present she says that she is maintained by

her friends but they are not able to do so any longer she therefore applies for relief
which I hope you will send without delay.’

As a means of combating absolute destitution, Barbara had relocated some of her
children (some of them were with her), moved to be near her sister, and called upon
the resources of “friends” in the community. Like a model citizen, she had tried every
resource in order to avoid troubling her settlement community. There is clearly a
missing letter from the overseer of Billington asking for more detail, because on 6
June 1831 Mason wrote to his counterpart to assure him of the authenticity of the
case. He reasserted his belief that Billington should offer relief and noted that Ingham
demonstrated “The particular claim of a woman and a mother”. By way of further
postscript he added “She is seen by all who know her to be belonging here and fully
deserving in her sickness”.® In short, Ingham belonged, she was a citizen of Dent, and
this — allied with her sickness and unblemished moral record — entitled her in the eyes
of community and overseer to medical relief. While the imperative of economy might
have swayed the overseer of Billington (a danger implicit in the texture of Mason’s
narrative, which clearly sought to head off thoughts of economy), custom, her agency,
the particular claims of gender and above all the fact that she belonged to her host
community should, in the eyes of the Dent official, move the borderline between
deservingness and not in her favour.” In turn, the story of the Ingham family raises
most of the key motifs of this article, starting with contested, blurred and overlapping
notions of belonging.

Concepts of belonging and citizenship

Belonging, especially where it is elided with the narrower concept of citizenship, is a
multi-layered and slippery term, and one that has a curiously patchy historiographical
coverage in relation to women like Barbara Ingham. At a general level, there have
been studies of the relationship between belonging or citizenship and the franchise,
ratepaying, waging war, office-holding, and class formation, notably in the sense of
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the rise of the middling sorts.® Particularly for the late nineteenth, early twentieth
and the seventeenth centuries there has also been provocative discussion of the
citizenship position of the (largely male side of the) dependent poor.” Discussions
of patterns and structures of belonging for and the citizenship credentials of women
have been rather more muted. For the later nineteenth century the citizenship claims
of women, usually middle-class women, have become elided with philanthropic work,
the protracted campaign for franchise extension, local office-holding and political
work, and campaigns against legislation such as the Contagious Diseases Act.'® Astute
work by feminist writers has also begun to unpick the subtle claims to citizenship and
belonging deployed by women in debates over the biological life-cycle, the health of
the nation and its armies, defence of Empire and the status of the different ethnic
and social groups in the hierarchy of Empire."" And for a rather earlier period other
feminist historians have also begun to explore the dynamic nature of women’s reproduc-
tive citizenship, tracing a change in the sentiment and tone of advice manuals and
pamphlet commentaries from seeing women’s reproductive capacities as something
that should confer a de facto citizenship, to seeing such capacities as a threat to the
established order."?

Yet, and notwithstanding work on women in the church courts, as keepers of
community knowledge and identity, and as agents of social stability,"” little has been
done on whether and how ‘citizenship’ and ‘belonging’ figured in the linguistic register
of ordinary women. Nor is there much work on how the concepts (or their proxies
such as service to others, neighbourhood visibility and place in community ceremo-
nies) were understood and how they were used in shaping or justifying the day-to-day
activities of working-class women. This is particularly true of the eighteenth and early
nineteenth centuries, and is all the more surprising when set against Keith Snell’s
excellent new work on belonging, which has emphasised that a sense of attachment
to place and parish (a de facto notion of citizenship) remained strong well into the
nineteenth century." For one group of women, the dependent poor, our understand-
ing of the status, practice and impact of citizenship and belonging is very thin indeed.
Such women are, as Alannah Tomkins points out, often assigned limited agency in
terms of how they presented their case for relief. Ultimately, she concludes, “women
had only narrow room for manoeuvre and the extent of their agency can at best be
aligned with the ‘imperfect empowerment’™ described by Edward Thomson." Perhaps
unsurprisingly, then, these women have been tied by historians into a (problematic)
model in which their claims to relief under an essentially paternalistic Old Poor Law
system were founded on their dependent status and (linguistically) dressed up in
the illnesses or desertion/death of major breadwinners and their roles as wives and
mothers. In essence their belonging and citizenship was passive, almost second-class,
rather than active like that of men, even poor men.

This article challenges the idea that female claims to relief were tied up with a passive
and paternalistic rendering of belonging and citizenship. For now, it is important
to remember that women were anything but invisible in poor-law-related sources.
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Indeed, empirical studies have tended towards seeing women as the major recipi-
ents of welfare payments (regular doles, ad hoc monetary payments and payments
in kind) even as the changing nature of family economies, regionalised economies of
makeshift and the rise of poor law spending on family allowance and wage support
policies tended to inflate the number of men appearing in the records from the later
eighteenth-century.'® Women were also in the majority amongst institutional popula-
tions, while it is becoming ever clearer that they also dominated lists of medical relief
in cash and kind throughout England during the later eighteenth and early nineteenth
centuries.'” The latter observation is particularly important here. Under the Old Poor
Law no one, no matter how old, sick or disabled, had an absolute right to relief. The
overseer and the vestry had to balance their legal duties to prevent starvation and
relieve the (never legally defined) “impotent poor”, their customary duties to protect
certain categories of poor, and their moral duty to the community to ensure that rates
were not too high and that money was not wasted on the undeserving. Sickness, and
in this article I will argue particularly the sickness of women, represented the keenest
point of tension in achieving this balancing act. Relieving it could be expensive, not
relieving it even more so. Offering medical aid might set a precedent, and yet in
many places it is clear that the middling sorts in parishes and communities thought
that sickness equated to deservingness. And for women in particular sickness could
compromise morals, undermine the family and reduce the capacity of a man to work.
Women’s appearance on relief lists in general and relief lists for sickness in particular
is thus freighted with symbolic significance, and the fact that women continued to
dominate relief lists even in the toughest years of the 1790s means something. This is
especially so if we believe Lynn Hollen Lees” rendering of the sentimental architecture
of the Old Poor Law, which sees the poor generally lose their legitimacy (for which we
might read their status as fellow citizens) in the eyes of the rate-paying classes at local
level in the period between 1790 and 1840.'

Understanding why, against this backdrop, women were the major recipients of
medical relief in the closing decades of the Old Poor Law is thus very important for
our appreciation of the nature of health care for ordinary people and the symbolic
significance of its provision. Did women occupy a disproportionate place as relief
and medical relief recipients because a combination of law, custom and paternal-
ism located women, especially sick women, as “deserving”? Alternatively, was there
a more active process in which women lodged claims to a sort of health citizenship,
systematically articulating the status and substance of belonging and yoking it to the
language of deservingness? To be sure, the term “citizenship” rarely appears in any of
the narrative information that we have about or by poor women, but, as Keith Snell
has argued, settlement conferred a widely understood formal citizenship while various
signifiers of belonging had the capacity to create a wider sense of citizenship independ-
ent of or building upon settlement.' This article will argue that sick women, far from
being subsumed into a wider structure of paternalistic relations, used the rhetoric and
strategy of belonging to a settlement or host parish as a de facto measure of citizen-
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ship in their claims-making for medical relief.? Such approaches were remarkably
successful, testimony to the fact that both female paupers and (usually male) officials
had a shared understanding of the nature, importance, linguistic register and accepted
signifiers of belonging. Far from losing their status as fellow citizens in the eyes of
ratepayers, in the closing decades of the Old Poor Law women became increasingly
well cemented into common understandings of the deserving poor, particularly when
they could evidence sickness.

To explore these matters, we will analyse letters written by poor and sick women as
they sought medical relief either for themselves or their families, as well as correspond-
ence written for or about such women. These sources pose very real methodological
problems, and their usage is bound up with questions of reliability, representative-
ness and provenance. The re-telling of the self that lies at the heart of pauper letters
may generate exaggeration, untruths, partial truths and a particular colouring of the
experiences or causes of poverty, all crucial problems where belonging and citizenship
are constructed and situational categories as much as or more than definitive and
measurable states. Even if female paupers or their representatives told the truth and
evidenced their rhetoric, it is unclear whether the proximately settled poor would use
the same language, employ the same yardsticks and make the same sorts of claims
to belonging and citizenship as their peers who were in receipt of out-parish relief
elsewhere. Nor can we be clear that it was always the female pauper named in the
letter who actually wrote the narrative, prompting the question of whose definition of
belonging we actually detect in such sources.

Nonetheless, an increasing number of commentators have come to regard pauper
letters in particular as opening a window on the socio-cultural lives of the English and
Welsh poor that can generate portable lessons for all paupers and community types.”!
Thus, while modern historians might regard the employment of a scribe as automati-
cally injecting bias into the process of writing, many contemporaries regarded use of a
scribe as a way of both involving the community and evidencing their belonging. And
while female paupers may have coloured their narratives, there is no evidence that they
did so in different ways to the settled poor who delivered their appeals direct to the
vestry. Indeed, it becomes ever clearer that the overseers of the poor in most parishes
employed sophisticated mechanisms for checking the veracity of statements by both
the in- and out-parish poor. Nor should we forget that while the proximately settled
poor might have no need to make use of scribes, they often made use of proxies to
appeal for them or to represent them before the vestry. As much as in pauper letters,
the interactions between settled paupers and the overseer raises the question of whose
voice we hear.

While these potential problems are in the end insoluble, what is certain is that
earlier studies of pauper narratives and overseers’ correspondence revealed the smallest
tip of a large iceberg in terms of the survival and richness of such materials.”* This
article draws on a sample of 2,120 letters and associated pieces of correspondence
from the counties (see Figure one) of Berkshire, Cambridgeshire, Lancashire, Norfolk,
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Northamptonshire, Wiltshire and Surrey, with a particular focus on the period between
1800 (the proximate beginning of the so-called crisis of the Old Poor Law) and the
1840s (the final emergence of the New Poor Law), when we might expect the tension
between the perceived rights of paupers and the analogous duties of poor law officials
to have been at their most severe.?

Establishing deservingness

The status of belonging that John Taylor ascribed to Barbara Ingham as she sought
out-parish relief is by no means unusual in the sub-sample of letters written on behalf
of either male or female paupers. Vicars, neighbours, poor law officials, doctors,
employers, friends, relatives, tax collectors, military officers and even the gentry and
aristocrats sometimes wrote to give a character to, and a sense of the deservingness
of, out-parish paupers. They might do this either independently or (particularly in
the case of doctors*) as an addendum to letters written by the pauper concerned.
Indeed, there are 442 letters/addendum scripts of this sort in the underlying sample.
Yet, if such narratives were constructed in support of both men and women, it
is important to understand the subtle difference in the rhetoric employed for the
different sexes and the different versions of belonging and citizenship to which they
testified. For men, the narratives point to their industriousness or (if beyond work)
a life of employed toil, clearly reflecting Tomkins’ contention that for men citizen-
ship, belonging and economic activity were yoked together forcibly.”> Narratives in
support of men also emphasised their susceptibility to negative external forces (high
prices, the weather, underemployment due to trade downturn and so on), the extent
to which their family economy was compromised by sickness of wives and children
(particularly at times of lying-in), the hope that independence would be restored
and, to a lesser degree, their compromised role as fathers. Those writing in support
of men also (though infrequently) talked of nativity as the ultimate indicator of male
deservingness. Narratives in support of women carried some of the same rhetoric,
particularly their susceptibility to illness of or abandonment by husbands, but it
was also much more common to detail their connectedness to, good standing in
and unwillingness to leave a host community; in other words, to emphasise their
belonging. Those written in support of sick women were particularly prone to adopt
such rhetoric, and in turn narratives of this type were disproportionately likely to
obtain a successful outcome when compared with those written in support of men.
These observations apply to all community types and they become stronger over
time, culminating in a substantial tranche of support narratives for sick women in
the first decades of the New Poor Law. While we can still detect writers appealing
to the paternalistic underside of the Old Poor Law, Barbara Ingham’s status as wife
and mother for instance, there was also a strong tendency to claim and evidence
belonging as a reason for relief.

By way of example, Christopher Chapman, vestry clerk, wrote from Henley
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(Oxfordshire) to Pangbourne (Berkshire) on 12 November 1829 to call attention to

the case of the sick Widow Perkins who
is very industrious when able to work, and carries a heavy load of cakes &c round the
neighbourhood for her living, and I have no doubt when she is able to do so, with
the 2/6 per week you allow her, she gains a comfortable livelihood. But during the
greater part of the summer and more recently she has earned scarcely anything from
her being unable to travel [because of sickness]. I am therefore of opinion that she
stands in need of greater relief than the allowance.

Like her male counterparts, Perkins was part of an economic community, but there
was a qualitative difference in that belonging when compared to letters about men
also in the Pangbourne collection. Thus, Widow Perkins” economic activities tied her
into the neighbourhood rather than (as with many men) a relationship with a single
employer, and the clerk embellished her work to show how arduous it was and how
hard she had laboured. Her belonging was deeper than that portrayed by Chapman
when he wrote on the subject of men from Pangbourne and other places. We see this
rootedness played out in a further letter from Chapman on 27 June 1830 in which he
suggested that Perkins be given an additional allowance “which would be the case here
if she was a Parishioner”. In other words, the only difference between the rootedness
of Perkins and the proximate poor of Henley itself was a settlement certificate. She
belonged, and in this case Pangbourne paid an extra £2 allowance.”’

Other writers were more explicit about the nature of the connection to a host
parish. Thus Joseph Keates, overseer of Egham, Surrey, wrote to his counterpart in
Tilehurst, Berkshire, on 13 May 1806 with respect of Sarah Hamilton who was sick
and

I can assure you you have not a Pauper more deserving than she is she is over 70 years
of Age and does a little washing and zhe Neighbours are very good to Her — otherways
she must have been brought home before (...) you have Gentlemen in the Parish that
knows her well Her Husband was a Collar maker at Thale and since that workd at
Egham as a Journey man.?®

Hamilton had a functional link with her residence community, one that had saved her
settlement parish money. And as well as having an identity where she lived, Hamilton
and her husband were also well known to respectable citizens of Tilehurst. These two
levels of belonging allied with her attempts to make do ensured that there was no
more deserving pauper than she. Joseph Lawrence, overseer of St Peters parish in
Nottingham, made a similar case when he wrote to Tilehurst seeking relief for Widow
Wiggens on 4 February 1830. Noting that she was known in the neighbourhood and
her settlement parish and that unemployment, sickness and the death of a daughter
had drawn the widow low, he evidenced her rootedness and presence in the locality
with the observation that “The Burial Expences [of the daughter] was Recd by a
Subscription Raised at the mill ware she [Widow Wiggens] workd”.”

For some women sheer longevity generated a strong connection between belonging
and deservingness in the minds of those writing in support, more so than in respect
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of long-resident men. By way of example, we first hear of Nanny Ormerod on 15
August 1825, when Richard Mason, overseer of the poor for Howick (West Yorkshire)
wrote to his counterpart, James Seed, in Billington (Lancashire) to emphasise the
deservingness of Nanny and her husband. They were deserving in part because they
were “sorry that they have to trouble you but it is necessity that makes them apply
to you and they hope you will help them at this time as they hope not to be regular
paupers but will be able to do for themselves if Nanny gets better”. The old couple
aspired, in other words, to be independent and regular members of their host and
settlement communities.*® By 26 January 1829, when Richard Palmer, a new overseer
of Howick, was writing on their behalf, Nanny was still “very poorly indeed”. His
signifiers of community embeddedness, belonging and citizenship were, however,
more direct than his predecessor’s because “the relief which they have had is thought
by all who are acquainted with her situation to be quite insufficient” and Palmer
declared his intention to give her 11s. per week whatever the overseer of Billington
thought.” James Greenwood, another new overseer of Howick, was equally firm when
he wrote on the subject of Nanny’s continuing illness and afflictions of old age on 29
February 1832. Confined to her bed, Nanny “must have been removed had she not
been relieved by some ladies”. Pinned to the letter was a brief addendum “Nanny
Ormerod is a good and long citizen of this place and her illness reguires your favour-
able attention”.?* Here, then, we see both the status and the substance of citizenship
evidenced. In none of the more than 150 letters written in support of sick, aged or
unemployed men do we find such a bald expression of the community mandated link
between belonging and deservingness.

In turn, we must understand that female paupers themselves used similar rhetorics
of belonging when bargaining for medical relief with their settlement parishes. Thus
Phoebe Giles wrote from Stroud (Gloucestershire) to Bradford-on-Avon, Wiltshire
(“my parish”), on 9 June 1833 to say that she was sick and short of work. She noted
that “My husband’s Father had 10 Children and there is but we that have ever troubled
you, neither will they, for all but us are become Parishoners here”.?* Simultaneously,
Giles established a substantial family lineage in her (derived through marriage) parish
of settlement, claimed a belonging in that parish and held out the hope that a little
relief might, as with the rest of the family, create a legal and substantive belonging
elsewhere. Her letter was followed by one from John Elliott, Vicar, who suggested
that Giles “is a woman of good character”.** When Ann Jones wrote from Freshford
(Somerset) to Bradford-on-Avon on 18 September 1834, she used similar rhetorics of
belonging. Clearly in response to a letter from the overseer doubting her circumstances
and proposing to remove her entitlement to relief, a sick Ann Jones replied:

Without Parochial relief I assure you Sir I have nothing else to Depend on Whoever
informed you to the contrary was mistaken Mrs Taylor the Lady to Whom you allude
is a most kind and Benevolent character and much very much am I indebted to her
goodness 1 have received a dinner from her bounty every day I have been able ro go for
it but for the last ten Weeks I have been Very Ill and for five Weeks unable to do
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for myself and obliged to have a person to do for me 7 am now nearly seventy nine
years of age 40 of which I have lived in this Parish and as long as I had Work and
was able to do it never troubled the parish for any thing and am sorry to do it even
now could I possibly avoid it As to my wearing as silk gown that is entirely Wrong
I have never had One in my life the best gown I have is a cotton one I bought of
Mr Watts seventeen years ago Mrs Taylor has been so kind as to give me many
items of Wearing apparel far more useful to me than that but I am sorry to say the
good Lady is about to leave Freshford And most severely shall I as well as many
others feel the loss if you Sir Will be good enough to enquire of Mrs Taylor or any other
respectable person in this place Where I have so long been a resident they will satisfy you
my necessitous condition calls for relief from you.”

Ann Jones was thus cemented firmly into her host parish, partly by longevity but
also by her membership of an economic community (she has worked all her life), her
connections with Mrs Taylor and her visibility to other respectable people who would
testify to her necessity. In turn, Jones had behaved like a good citizen to her settle-
ment parish, never claiming relief, obtaining clothing from other sources so as not
to burden her parish and only claiming relief after several weeks of illness. Belonging
and good citizenship should, she argued, equate to deservingness for medical relief
notwithstanding a slanderous attempt to blacken her reputation. Interestingly and
importantly, neither Giles nor Jones played on their status as women or adopted
particular linguistic gender stereotypes (for instance emphasising their submissive-
ness, dependence, inability to earn a living or their status as wives/widows), instead
proposing more robust renderings of the status and substance of their belonging. Jones
in particular inscribed her narrative with a framework that counterposed pride and
shame, decline and rebirth, the fragility versus strength of belonging, friendship and
loss, and dependency and independence.

Letters like these could be quoted at some length, and in contradistinction to those
of men, who used different rhetorical and strategic devices to establish their deserving-
ness. For men, any concept of citizenship centred round payment of rates, work and
occasionally nativity, and yardsticks of citizenship were in general more muted and fewer
than in the letters of their wives, daughters or female peers.®® There is, however, an
area of claims-making in which the writing of sick and poor women was particularly
distinctive. Thus, such women were peculiarly likely to invoke the rhetorical concept of
the poor law as “friend”; in other words to personify the poor law, to claim it as a substi-
tute for friends and family, and to demonstrate personal connections to its officials. As
Naomi Tadmor and others have shown, the concept of “friend” was an elastic one in
the eighteenth and nineteenth centuries, and could include family, neighbours, business
partners and genuine friends.” Evidently too it could include institutions and officials,
and there are 214 letters in the underlying sample that deploy notions of friendship as
a part of claims-making. One example, that of Mrs Barber who wrote from her host
community in London to Pangbourne (Berkshire) at an unspecified date (but probably
around 1831), can stand for many and is worth quoting in full:
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Mr Holmes

I write these lines to say that 7 took it very hard and unkind [much perhaps as one
would address a friend or relative] as you would not send us so much as a shilling
yesterday as we are greatly destresed or else believe me we would not trouble you but
my husband has been very ill since He came home and is legs are very bad at this
time his oblidged to keep hisself as still as he can or his legs swells and are in so much
pain or else he would have come to you yesterday and I do asure you he is very weak
for he has been nearly starved this month and how can one [?] get strong when the
have nothing to surport them was he able to work and could get it to do believe
me we would never trouble you again so sir I beg you will consider of it and send us
something and 7 hope God will provide for us and send us a friend for we have not one
on earth. 7 thought Mr Holmes you had a feeling for you know what affliction is as well
as my self and how bad it is to be a cripple God grant you your health and may you never

know the destress as we.>®

The letter is a strong one, though not outside the spectrum between passive and aggres-
sive in the underlying sample, and some of the rhetoric (an unwillingness to trouble
the parish, acknowledgement of the need for inspection of their state, recent physical
presence in Pangbourne and hence an immediate identity with parish of settlement, a
desire to be independent citizens) is familiar from consideration of letters elsewhere in
this article.”” However, the key rhetorical infrastructure of the letter is to be found in
the last five lines. Here Mrs Barber emphasised their loneliness in the world, actively
constructed the poor law as their only friend and personified her relationship with
Mr Holmes, the overseer, drawing a direct correlation between his physical suffering
and those of the husband and counterposing her wish for his health with the lack
of a friend to ensure that (physical and financial) of the couple. Mrs Barber and her
husband were not just settled in Pangbourne; they were known there, the poor law
was their friend and their citizenship and deservingness of good health were as clear as
they were for Mr Holmes the overseer.

Of course, it is possible to debate, and debate strongly, whether Mrs Barber took
as much care with her narrative as this reading implies, and whether she freighted it
with such underlying meaning. Whether she did or not, the issue of how to interpret
the rhetorical tactic of claiming the poor law as friend remains. Thus, it could be
suggested that Barber’s letter had little to do with a rendering of belonging and citizen-
ship and more to do with accepted conventions on how (linguistically, evidentially
and practically) as a woman to approach a paternalistic local state. We might read her
letter as representing a particular gender stereotype, highlighting the fact that she and
her husband were alone in the world and appealing for protection as wife, mother
and fellow human being to both the official and the poor law that he represented.
There are, however, other readings. Thus, for many commentators the Old Poor
Law, particularly in its later stages and local manifestations, would hardly be regarded
as paternalistic. Overseers up and down the country regularly cut back relief lists,
pruning the allowances or entitlement of those (the aged, children and the sick) who

31



“THE PARTICULAR CLAIM OF A WOMAN AND A MOTHER” Crrizens, CourTROOMS, CROSSINGS

would lie at the heart of any model of paternalistic social relations. Nor does the
gender stereotype — women writing what we would expect them to write because they
were women — sit easily with the facts. Where women wrote multiple letters to the
same parish, they ranged across the rhetorical and strategic devices used by men as
well as adding their own, gender specific but not gender stereotypical, devices such as
friendship. The preferred reading here is thus that neither paternalism nor poor law
reactions to gender stereotypes explains why women remained the dominant recipi-
ents of poor relief in general and sickness relief in particular. Internal evidence from
the letter series supports this view of a more active process of claiming and evidencing
citizenship, of which the concept of friendship was a linguistic and practical part.
Thus, friendship (not just of the poor law but also male and female parishioners in
the host community) was an integral part of letters written by women in a way that
it was not for men. Barber’s more active use of the concept of friendship is duplicated
in numerous other letters. Hence, Susan Waddington of Wisbech (Cambridgeshire)
wrote to the overseer of her parish of settlement (Peterborough, Northamptonshire)
on 23 November 1833 to state that
On receiving my weekly allowance form Mr Mills which is our acting Overseer of
Wisbeach he told me that he was not going to pay me any more after that day and
that I must get you to send it to some ozne friend here Mr Chapman which is Mrs
Peels father is so kind as to say if you gentlemen would be so good as to send it to
him he would take care that I should have it as I live at the farthest end of the town 1
hoped you gentlemen would put me on a trifle more a week as I am so dreadfully

afflicted with the Rheumatism on my hands shall be so much obliged to you to let
me have it as often as convenient.”’

Those women who characterised the poor law as friend were thus drawing on a wider
narrative in female pauper letters.

Nor was the concept of friendship and its links to belonging, citizenship and
deservingness solitary and static, as we see in series of letters by the same sick women.
By way of example, we might devote some space to Elizabeth Howell, writing from
her host community of Cheltenham (Warwickshire) to Bradford-on-Avon (Wiltshire).
Her first letter of 26 March 1834 was a response to a letter from her settlement parish
enclosing some relief, for

I Resaved your laste leter with much plesher as I was much in want as I hame Note
Habell To get My own living and I Hame a ferd I never shall I hame verey hill Note
Habell to Ene [earn] work Sur I have no other frend Besides you and I ope To god you
will Remayn My frend sur My Hies [eyes] his verey Bad I hame afraid I soon shall be
Dark So No more at presante.”!

Howell, then, was going blind and claimed other illnesses as well. At the centre of
the letter was the idea of the poor law and official as a friend, her belonging (through
friendship) as strong and her deservingness as clear. While she did not use the term
“deserving citizen” it is clearly what she meant. Other letters followed on 29 June
1834 (when “I hame verey hill my selfe (...) I have no othe frend Bute you and I ope
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to God you well remaine so To a poor destered [distressed] wido”#?), 28 September
1834 (“I Truste in god you well Remaine My True frend as I Have No other Bute god
and you Sir (...) I hame a frayed So I have Nother frend to Fli To Bute you”.”’) and 26
December 1834 (when “my Hilth Contino verey offell (...) I Have nobadey to fle To
Bute god and you for my Helpe”.*). On each occasion, the appeal was successful. Her
last letter under the auspices of the Old Poor Law was 29 March 1835, after which a
New Poor Law union was structured. It said:

Sur I have Taken the lebrty of riten To you as I have No other frend But you and 7 ope
you will ever Remaynm as such 1 hame verey hill and My hise is verey Bad I hame all
Moste Blind I Cannote Doo eney in ploymente. Sur I hame youre Moste Humbel
Servante lesabeth Howell wedo.®

For Elizabeth Howell, then, the rhetoric of poor law and official as friend, both of
which factors enhanced her strength of belonging and status as deserving, lay at the
heart of her successful engagement with the poor law for medical relief. Lest we think
that this is an overreading of the source, an undated note (presumably once pinned to
a letter but now detached) from the overseer of Cheltenham states “Elizabeth Howell
I am convinced is a deserving case and would be treated much as the other citizens in this
place did she but belong here in a legal way”.*

In one sense, the fact that sick and poor women used the elasticity of the term
“friend” as part of their active claims-making should not surprise us, since they were
drawing on an established conceptual and presumably linguistic register in the wider
society. Yet, for the concept and its rhetoric to be so keenly attached to sick poor
women rather than other groups amongst the poor is important. We might argue
that claiming the poor law and (by inference) community as “friend” and personi-
fying an institution with which one had to engage was an ultimate rhetorical tool
to measure belonging and citizenship and to claim the deservingness that these two
interrelated states conferred. While we must be careful not to read too much into
pauper letters by way of intent and meaning, a careful consideration of individual
letters and series of letters by the same women suggests that the concept and rhetoric
of friendship were consciously used to change the ground on which the issue of
deservingness was reconciled. That is, personifying the poor law and claiming links to
its officials interposed personal citizenship and belonging into what would otherwise
be a balancing act for the overseer between custom, law and the magistrate on the one
hand and the (particularly in the crisis of the Old Poor Law between 1800 and the late
1830s) strong impetus to economy and rate-saving on the other. It would certainly
be wrong to suggest that this was a process driven by models of paternalism. The
fact that “friendship” was disproportionately used by women and by sick women in
particular suggests that this interposition was only valid for a select group of paupers.
It would be incorrect to regard this observation as confirming gender stereotyping in
the structure, content and claims-making of pauper letters (after all, the most submis-
sive letters in the underlying sample were written by men), but it does confirm that
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sick women were able to execute particularly hard-hitting and multi-stranded appeals
centred around their belonging and citizenship. There is not the space in this article to
extend our discussion of establishing deservingness, belonging and citizenship to the
period of the New Poor Law. However, it is important to understand that paupers did
not stop writing letters to overseers (who remained, though with different powers and
responsibilities under the New Poor Law), poor law Guardians (the new elected people
who run poor law unions under the New Poor Law) and government (an alternative
avenue for petitioning once the New Poor Law was implemented) in 1834.

Conclusion

Appeals framed by sick women were probably the most successful of any pauper
narratives, explaining in part why sick women in particular retained their place at
the head of the relief lists even as the theoretical impetus for more men to appear
on them grew. Undoubtedly there was an element of paternalism in operation — it
would not have been good form to abandon sick women to their fate. However, this
article has argued that we also find an active construction of belonging claimed and
evidenced in narratives from or about sick women. The fact that officials invariably
responded by offering relief is testimony to a shared understanding of the importance
of, and linguistic register for describing, belonging. Perhaps this should not surprise
us. As Henry French, Margaret Hunt and other commentators have reminded us,
the middling sorts used the language and rhetoric of belonging as they sought to
construct their own citizenship credentials and thereby to share or accumulate power
in the English parish.*® Perhaps, against this backdrop, official and pauper genuinely
were using a shared conceptual and linguistic corpus. True or not, it would be wrong
to suggest that the women in this sample at least sought to establish deservingness by
emphasising their dependency and lack of power. While Tomkins may be right that
healthy poor women (and men for that matter) “were not just short of money; they
were also short of influence”, sickness introduced a new opportunity for agency which
was, as this article shows, exploited through claiming and evidencing belonging and
other de facto notions of citizenship.
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Citizenship and venereal disease:
legislation on STD in five northern European
countries 1940s-1990s

Ida Blom

Precautions against some contagious diseases, such as leprosy, tuberculosis and sexually
transmitted diseases (STDs), have been regulated in many countries by special laws,
varying from one country to another. Consequently, national citizenship is important
for the treatment a person could expect if suffering from a contagious disease. Citizen-
ship gives access to certain rights, but also confers certain duties. The definition of who
is included as a citizen and who is not regarded worthy of this status changes over time.
So do relations between nation states and their citizens. The growth of democracy has
led to increasing influence of political parties and of voluntary organisations. From
the middle of the 20th century different forms of welfare states have emerged, at
least formally giving citizens equal rights to health services. The welfare state aimed
at eradicating class differences, but other differences, such as gender, ethnicity and
sexuality have continued to be of importance.

During the last half of the 20th century expectations as to the proper behaviour
of a good citizen have changed in some respects in a way that affects the question of
contagious diseases. Around 1950 the good citizen was expected to follow rules and
regulations established by a political process, but from the late 1960’s, individual respon-
sibility has gradually assumed greater importance.! With respect to STD, changing
norms concerning the sexual behaviour have also been important. So were, of course,
medical advances that from the 1950s introduced antibiotics as a relatively easy cure for
the two STDs most feared, syphilis and gonorrhoea. But from the early 1980s HIV/
AIDS became the main threat, and there was no cure for this new disease.

All these changes affected legislation on STDs. I shall concentrate on the impact
of changing norms for sexual behaviour on STD legislation during the last part of
the 20th century, focussing mainly on the Scandinavian countries, but also briefly
comparing Scandinavian developments also with those in Britain and Germany.*

Main characteristics of STD legislation in five northern
European countries

Looking first at Britain, it is remarkable that throughout the 20™ century the Public
Health (Venereal Diseases) Regulations, passed in 1917, continued to guarantee a
British citizen free and voluntary treatment of STD. A network of information centres
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was constructed around the country to assist people suffering from STDs. However,
during both world wars the need to protect soldiers from contagion resulted in some
controlling measures that targeted young women. No doubt the need for healthy
soldiers made the young men more worthy citizens than young women, who might
expose soldiers to diseases. But otherwise every citizen was free to choose how to meet
the threat of venereal diseases.’

This attitude reflects the understanding of Britain as a liberal welfare state offering
every citizen basic security with a minimum of coercive measures.* British citizens
are trusted to act to the best of the common good, in the interest of a healthy society.
This attitude has also characterised British legislation on STD. At the same time,
however, British society widely supported a moralistic approach that warned against
extra-marital sexual relations and discouraged the provision of prophylactics.®

This individualistic approach continued after AIDS became the central problem.
During the early 1980s vehement demands for compulsory notification and detention
of persons afflicted by the disease were to no avail. The British Medical Associa-
tion supported the country’s tradition of liberal STD policies based on voluntary
treatment and information and rejected the continental approach of compulsion,
registration and control of certain social groups. Instead of enacting control and
coercion to fight AIDS, British health authorities put more resources at the disposal
of STD services. Until then these services had had a low status within the British
National Health System. Now they were considered very important and attracted
a number of gifted physicians. But when the predicted epidemic of AIDS failed to
materialise, earlier policies of ‘benign neglect’” were resumed. Centrally allocated
funds were discontinued for treatment and care, and reduced for prevention. As
David Evans puts it, STD services again became “Cinderella services” within the
National Health System.® The voluntarist approach adopted early in the century
was seen as a success to be continued.” In Britain AIDS did not alter the widespread
consensus on liberal relations between state and citizen. How did this compare with
German and Scandinavian attitudes?

At the middle of the 20* century in Germany and the three Scandinavian countries,
laws on STD, enacted at different times, assured all citizens free treatment. But in these
four countries such treatment was mandatory, not voluntary as in Britain. Legislation
also compelled STD-infected persons to name the potential source of infection (i.e.
sexual partners) and allowed for the police to assist in bringing in carriers of infection
for treatment. Knowingly infecting others with STD might result in imprisonment.
By law all citizens were subject to the same constraints, but practice was often bent
to conform to existing understandings of gender and sexuality. For the respectable
citizen sexuality belonged within a heterosexual marriage. This was a widely accepted
norm, although more important for women than for men. Women who did not
follow this norm, prostitutes and what was termed ‘frivolous young women’, were
regarded as less worthy citizens. They were seen as the main carriers of infection and
consequently became the main targets for coercive measures.® Thus, around the middle
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of the twentieth century public health campaigns against STD had very different
consequences for Scandinavian and German citizens than for British citizens.

Fifty years later, the primary concern in the fight to control STD was no longer
syphilis and gonorrhoea, but rather AIDS. In Scandinavia and in Germany the
mid-century laws on STD were repealed. Denmark and Germany followed the British
example, permitting citizens voluntary choice of treatment. Sweden and Norway,
however, elected to expand the purview of legislation on contagious diseases to include
AIDS. Although Swedish and Norwegian legislation no longer prescribed punishment
for non-compliance, in these two countries some of the coercive measures that had
obtained in earlier STD legislation were continued. Why these different policies? In
the following I shall suggest possible explanations, mainly for the differences between
the three Scandinavian countries, but in the end I shall try to add Germany to the
comparison.

Changes in Scandinavian legislation after 1947

In Denmark the law of 1947 was replaced in 1973. The main change was that
punishment for non-compliance was cancelled, and information was made the main
instrument to reduce the incidence of STD. The debates in the Danish Parliament
showed that an important reason for this change was that the target group was no longer
considered to be mainly prostitutes and frivolous young women, but now comprised
the young generation as such, men and women alike. Several speakers referred to the
importance of informing young people on how to avoid STD. Premarital sex had
become more acceptable, and the young generation was seen as responsible citizens
able to make sensible decisions. It does not seem a coincidence that this happened at a
moment when popular movements, such as the students’ movement and the feminist
movement, protested public control and promoted ways of living that deviated
strongly from traditional norms. While in the 1960s and 1970s the young generation
organised to promote acceptance of new ways of living; in the 1950s prostitutes and
frivolous young women had had no such possibility. Fifteen years later, in 1988, the
Danish 1973 law on STD was repealed. When Parliament revised the country’s legisla-
tion on contagious diseases in general in 1994, AIDS was not included. Consequently,
since 1988 Denmark has had no laws that specifically targeted STDs.”

In Sweden the law of 1918 was repealed in 1968, but STDs were now included in a
law on contagious diseases that continued the main provisions of the 1918 legislation.
Twenty years later, in 1988, when AIDS had become the new threat, it was added to
the list of diseases covered by this legislation.'

A similar change was made in Norway in 1994 when the STD law of 1947 was
repealed. As in Sweden the Norwegian 1994 law on contagious diseases included
AIDS. In both countries information was now seen as the main weapon to curtail
AIDS, but treatment of the disease remained mandatory (though free of charge) and
so did contact tracing. As a last resort compulsory medical examination of potentially
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infected persons was made dependent on a court decision in Sweden or on a decision
in a special committee for protection against contagious diseases (Smittevernkomiteen)
in Norway. There was no punishment for non-compliance in either country. Thus,
some of the provisions from the earlier laws on STD were continued, but compulsion
was relaxed and information was seen as important to avoid contagion.

Why did Norwegian and Swedish citizens who suffered from AIDS continue
to be subject to some constraints by health legislation, while Danish citizens were
exempted?'" Signild Vallgirda has compared Swedish and Danish policies on AIDS
and suggested that differences in the priority assigned to certain target groups might
explain the differences in policies.'” Expanding on Vallgdrda’s reasoning I shall include
Norway in this comparison.

Target groups and path dependence

The fear of AIDS meant that target groups were no longer prostitutes or the young
generation as such. Homosexuals and intravenous drug users were now seen as the
most obvious carriers of infection. Vallgirda points to general attitudes towards these
groups as important for legislation on AIDS, and she explains such attitudes as a
result of path dependence, i.e. depending on earlier policies. How did homosexuals
and drug addicts fit in with norms for responsible citizens? I shall look first at policies
towards homosexuals.

Including homosexuals as respectable citizens has been a long and difficult process
in Scandinavia as elsewhere. Homosexuality was punishable with imprisonment in
Norway from 1842, in Sweden from 1864 and in Denmark from 1866. Denmark was
the first to decriminalise homosexuality, in 1930; Sweden followed suit in 1944, while
Norway waited until 1972 to follow the example of its neighbours." It is indicative the
differences in the three societies that discussions in ecclesiastical circles (national state
churches) on homosexuality resulted in longer and more heated debates in Norway
than in Sweden and Denmark and continued well beyond 1994."

Organisations for homosexuals appeared at almost the same time in all the
Scandinavian countries. The (Danish) Federation of 1948 (Forbundet af 1948) was
organised a few years earlier than the parallel Swedish and Norwegian organisations
(both 1950). During the 1980s and 1990s there was little difference in the timing of
anti-discrimination laws and laws on cohabitation that placed homosexuals more or
less on the same footing as heterosexuals.”

In all three countries homosexual organisations have been very active in spreading
information about AIDS and attempting to influence the relevant legislation.
Consequently, a policy of information and appeal to responsible behaviour seemed in
tune with the growing acceptance of this group as respectable citizens on a par with
heterosexuals.'® Remembering that all three countries in 1947 shared similar policies
on STDs, one might expect them now also to follow similar paths on AIDS. But as
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we have seen, this was not the case: Sweden and Norway continued some constraining
policies, Denmark did not.

Signild Vallgarda has convincingly argued that the difference between Denmark
and Sweden may be explained by the fact that in Denmark homosexuals were the main
target group, whereas in Sweden intravenous drug users and drug-addicted prostitutes
were perceived as the more dangerous carriers of infection.'” Vallgirda proposes that
the different definitions of target group were the main reason for differences in AIDS
policies in the two countries.

It should be pointed out that nowhere did intravenous drug users have organisa-
tions that might promote their interests. This was a marked difference from the youth
movements of the 1970s and from the homosexual organisations. Still, Denmark
followed a decidedly more liberal approach to intravenous drug users than Sweden.
Danish authorities exerted no coercion, and clean syringes could be bought from
pharmacies or vending machines. In some counties clean needles were even distrib-
uted among drug addicts. This was also tried in two Swedish cities, but in Sweden
it was feared that such a practice might be seen as a sign that drug addiction was
acceptable.'”® Drug abusers were regarded as especially dangerous since they might
spread AIDS to the heterosexual population, and they were perceived as little able
to adopt precautions. In 1981 drug abusers in Sweden were included in the compul-
sory treatment programme already reserved for alcoholics; in 1986 an institution for
compulsory treatment of drug abusers was opened. In 1988 a law imposed prolonged
treatment on intravenous drug users." In short, this group was certainly not regarded
as respectable and responsible citizens. All this seems to pave the way to include AIDS
in the Swedish law on contagious diseases in 1988.

Norwegian legislation on the use of illegal drugs built on attitudes that were
closer to the Swedish than to the Danish approach. In 1964 and again in 1968 the
Medicine and Drug Act was revised. The use of illegal drugs was now punishable by
three months imprisonment, while the pushing of drugs could lead to a penalty of
from two to five years imprisonment. The Health Director was allowed to inform the
police about persons using narcotics.”® As in legislation on contagious diseases, the aim
was to protect society by attempting to limit drug abuse. Although clean needles were
made available in Oslo and Bergen from 1988, in 1991 the Law on Social Services
permitted coercive institutionalisation of drug addicts as a last resort.” Thus, Sweden
and Norway chose different approaches to intravenous drug users than Denmark.

Vallgarda suggests that countries” traditions of controlling addictive behaviour in
general also influenced measures adopted against AIDS. She points to the differences
in Scandinavian policies on alcoholism. Compulsory treatment of alcoholics was
not been uncommon in Denmark during the early twentieth century, but after the
Second World War this was gradually replaced by voluntary therapy. Ellen Schrumpf
maintains that from the 1960s the Danish capital became a hideaway for alcoholics,
also those from Sweden and Norway.?? In 1976 Denmark abolished all compulsory
treatment of alcoholics and drug abusers.?? Vallgirda argues that this liberal policy
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explains the subsequent liberal attitudes in Denmark towards intravenous drug users
and consequently also helps explain policies towards AIDS.*

Swedish policies towards alcoholics, by contrast, were quite restrictive. In Sweden
the so-called ‘Bratt-system’ from 1917 and a state sales monopoly regulated consump-
tion of alcohol by allowing each individual citizen to buy only a certain amount of
alcohol per month — unmarried women were allowed less than other people. In 1981
traditional policy of compulsory treatment of alcoholics was widened to include
intravenous drug users, and this compulsion was strengthened in 1986 and 1988.%
There is, therefore, good reason to agree with Vallgirda’s conclusion: the more restric-
tive Swedish policies on alcoholics and drug addicts translated into more restricted
policies towards AIDS.

Control of alcoholics was an even stronger tradition in Norway than in Sweden.
Schrumpf has pointed out that from the Danish perspective Norwegian policies
towards alcoholics were brutal.?® In 1926 a short period of prohibition was replaced by
a state sales monopoly, followed in the 1930s by compulsory treatment of alcoholics.
These policies won support from many organisations in Norwegian society. Teetotal-
lers represented in Berge Furre’s words “one of the strongest popular movements in our
history”.?” No doubt, in this case voluntary organisations also influenced the relation
between the individual citizen and the state.

But during the 1970s policies of compulsion were increasingly criticised. Alcohol-
ism was now accepted as a disease, and its treatment became part of the public health
system. Mandatory institutionalisation of alcoholics was now hardly used.?® Despite
continued restrictions on the sale of alcohol Norwegian policies towards alcoholics
changed considerably. Still, they remained closer to the Swedish restrictionism than to
Danish permissiveness. It seems reasonable to argue that the long-standing restrictive
attitudes towards alcoholics were now transferred to support for constraining measures
towards drug addicts. Together with a reserved attitude towards homosexuals, this
may have coloured the Norwegian 1994 law on contagious diseases.

I would suggest that Vallgirda’s explanation for the differences between Danish
and Swedish policies towards AIDS may also be valid for Norway. In both Sweden and
Norway a long tradition of restrictive policies towards alcoholics was continued in the
case of intravenous drug users. This may help explain why Swedish and Norwegian
citizens, but not Danish citizens, were subjected to constraining measures against
AIDS.

But I would also suggest that path dependence in the case of STD might quite
simply mean continuation of some central elements of earlier legislation. This was
what happened both in Norway and in Sweden. The countries’ laws on contagious
diseases in fact featured some of the earlier regulations concerning STDs. A marked
difference was, however, that constraints were now seen as a last resort, and compul-
sion was considerably weakened.” Different traditions regarding alcoholism and drug
abuse would then explain why only Norway and Sweden, not Denmark, continued
some of the earlier provisions.
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Of course, path dependency is not the only possible reason for policy differ-
ences between countries. An alternative, or at least supplementary, explanation is
found in what has been termed a country’s ‘reform capability’.

Reform capability

Klaus Petersen and Klas Amark have applied the concept of ‘reform capability’ in
their analysis of the history of old age pensions in the Nordic countries. They argue
that possibilities for political reform — ‘reform capability’ — depend on the existence
of strong interest organisations as well as on the character of the political party system
prevailing in a country.®

Regarding STD legislation, the change in target groups may have been important
for the existence of strong interest organisations. As long as the main target groups
for provisions against STD were prostitutes and young flighty women, interest groups
were non-existant. When in Denmark the young generation as such came into focus,
one might speculate whether the youth revolt and the feminist movement of the late
1960s and early 1970s eased the passage of the 1973 law that established information
and voluntary behaviour as the main tools against STD. By the 1980s homosexuals in
all three countries were represented by strong interest organisations. They had newly
been accepted as respectable citizens, and their initiatives to prevent the spread of
AIDS were seen as highly effective. When these efforts turned out to be less successful
in Sweden and Norway than in Denmark, the blame could be shifted to intravenous
drug users. Like prostitutes this group did not have an interest organization and was
not seen as being good citizens.

But differences in the political systems of the three countries may also have had
importance. In both Sweden and Norway the post-war period until the 1970s was “the
happy moment of Social Democracy”, i.e. long periods of stable, social-democratic
governments.’ In fact, such periods also occurred during the 1980s and 1990s. The
Social Democrats formed the Swedish government during the 1980s when the decisive
legislation on STD was adopted. This was also the case for Norway in the 1990s. The
Danish political system was less stable. Political coalitions shifted and at times even
brought together Social Democrats and non-socialist parties (Radikale Venstre). Such
coalitions never occurred in Norway and in Sweden only once. It might be thus
expected that the more flexible Danish party system would make compromises and
changes easier in Denmark than in the other two countries where one party dominated
government for longer periods.

One more point may be made. STDs were diseases that could be understood as
resulting from immoral lives, and this raises the question of the importance of religion.
In all three countries Christian circles were consistently against liberal practices to
contain AIDS.* But these circles were much stronger in Norway than in Sweden
and Denmark. Strong regional pietistic countercultures were well organised and gave
the religious climate in Norway a different character.* Perceptions of alcoholism,
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drug addiction and STD as the products of deficient moral attitudes were especially
strong within these religious circles.” Religion also influenced the country’s party
system. The Norwegian Christian Peoples Party (Kristlige Folkeparti), founded in
1931, attracted considerable voter support and formed part of coalition govern-
ments several times during the last half of the 20™ century.®® Although a similar
party also existed in Sweden, the Christian Democratic Unity (Kristen Demokra-
tisk Samling), this party only emerged in 1964 and had less support. The Danish
counterpart (Kristendemokraterne) was weaker still and had almost no governmental
influence.?”

All this would support the assertion that a more liberal culture prevailed in Danish
society and strengthened the reform capability of the Danish political system, whereas
the opposite may have been the case in Norway and Sweden. One of the consequenc-
es was different perceptions of how best to combat AIDS. In Denmark all citizens
were trusted as responsible individuals, able to make the right decisions concerning
infection and disease. As in Britain, this seen as sufficient guarantee for the safety of
society. In Sweden and Norway, however, the state continued to be seen as to some
degree responsible for controlling recalcitrant citizens in order to safeguard society.
Whether you were a Danish, a Swedish or a Norwegian citizen would be decisive for
how you were treated if you contracted AIDS.

What about Germany?

There were clear similarities between German and Scandinavian legislation on STD.
The West German law of 1953 built on Weimar Germany’s policies (the law of 1927)
that were very similar to those obtaining in Scandinavia at the time. A new penal code
in 1962 also continued penalties for spreading STD. As well, in Germany the threat of
AIDS during the 1980s led to extensive discussions on how to practise existing legisla-
tion. The result was a pronounced reduction in the use of coercion and a recourse to
information as the main means to combat STDs. Why this change in German STD
policies?

This question should be studied more thoroughly than I can do here. But it may
not be without importance that in Germany as in Scandinavia there appears to have
existed a strong interest group for homosexuals. According to Peter Baldwin, homosex-
uals were “equipped with impeccable intellectual and scholarly credentials” and their
organisation dated back to the 19" century, much earlier than in Scandinavia. In West
Germany homosexuality was decriminalised in 1969, much later than in Denmark
and Sweden, but only three years earlier than in Norway.*® The organisation German
AIDS Help (Deutsche AIDS Hilfe or DAH), created in 1983 by gay men, gave advice
and support on AIDS, and there was close cooperation between this organisation
and the Federal Ministry of Public Health.* The Ministry followed an unaggressive
policy towards AIDS, relying on information, education and research.” The existence
of a strong interest group may have been important. This would indicate that, as in
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Scandinavia, homosexuals in West Germany were seen as trustworthy citizens in the
fight against AIDS.

German policies on drug addicts followed principles similar to those adopted in
Denmark. Information and education were seen as the main defences against addiction.
Possession of illegal drugs was prohibited, but using drugs was not criminalised.*' To
my knowledge there has been no German tradition of constraining policies regarding
the use of alcohol.

Finally, it may be added that also West Germany, like Denmark, has a flexible
political system. Since 1948 the federal government as well as most state governments
have usually been political coalitions. The most frequent combination at the federal
level has been the confessional Christian Democrats (Christlich Demokratische Union
Deutschlands or CDU) and the liberal Free Democrats (Freie Demokratische Partei
or FDP), although in the 1970s the Social Democrats (Sozialdemokratische Partei
Deutschlands or SPD) and Free Democrats governed together. In 1988 these parties
adopted new, liberal policies towards STDs over the opposition of the more conserva-
tive Christian Social Union (Christlich Soziale Union or CDU). Where this last party
controlled government, i.e. in the state (Land) of Bavaria, public health authorities
pursued much stricter policies regarding AIDs than in the rest of Germany.*? It is
no coincidence that this part of Germany is overwhelmingly Catholic. The Catholic
Church strongly rejects homosexuality as a break with God’s will of seeing sexuality
confined to a faithful marriage, and Church leaders exercise considerable influence in
governmental affairs in Bavaria. By contrast, leaders of the Protestant churches that
dominate religious circles in northern and western Germany have accepted homosex-
uality and a liberal policy towards AIDS.* These factors may explain why where AIDS
policies are concerned relations between the German state and the citizen have been
close to those found in Denmark and in Britain.

Conclusion

During the last decades of the 20th century sexuality and drug addiction influenced
legislation on STD, revealing different relations between the state and the individual
citizen. In Britain since the First World War all citizens were seen as responsible for
their own health, and the principle of voluntary and individual responsibility prevailed
there throughout the century. During the 1980s this approach was also adopted in
Denmark and in the Federal Republic of Germany. Part of the explanation may have
been that strong and respected organisations representing homosexuals took responsi-
bility for fighting AIDS. This was also the case in Sweden and Norway. But especially in
Norway and in the German state of Bavaria traditional religiously grounded attitudes
to homosexuality seem to have had a modifying effect. Intravenous drug addicts
were the other target group. They had no powerful organisations and were seen as
irresponsible citizens. Policies towards intravenous drug addicts were influenced by
earlier traditions of measures to contain alcoholism. This led to liberal provisions in
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Denmark and Germany but to restrictive legislation in Sweden and Norway. Finally,
where cooperation across party boundaries was a recurring phenomenon, it was easier
to adopt new, more progressive guidelines. Where one party, in this case the Social
Democratic party, dominated the political stage for longer periods, reform capability
was less pronounced. All this influenced legislation on STD and coloured the relation-
ship between the state and its citizens.
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Health citizenship and “Closing the Gaps”:
Maori and health policy

Linda Bryder

In 2000 New Zealand’s Labour Government announced a new health initiative in
relation to the country’s Maori people. Called “Closing the Gaps”, this was intended
to reduce the disparities between the health status of Maori and non-Maori. Health
inequalities were not new, nor was this the first time they had been acknowledged.
What was novel, however, was the politically contested nature of the policy. In order
to understand this policy and the subsequent furore it caused, it is necessary to
place it in the context of broader social policies in New Zealand as well as changing
relationships between the dominant Pakeha (European) population and the tangata
whenua — “the People of the Land”, the indigenous population of New Zealand, the
Maori, who currently comprise almost 15 per cent of New Zealand’s four million
citizens.

For Norway, Teemu Ryymin recognised four phases in the relationship between
state efforts of health enhancement of indigenous people (the Sdmi) and the politics
of citizenship from the mid-nineteenth century to the late twentieth century.' The
first phase, from the 1880s to the 1920s, saw governmental attempts to construct a
politically and culturally homogenous citizenry, which meant that minorities had to
change their culture to become full (and healthy) citizens. The second phase from
the 1930s to the late 1950s saw the growth of the welfare state and the attempt by the
government to ensure equal access to health services. The third phase from the early
1960s saw an acknowledgement of cultural diversity. The final phase, arising from
movements for self-determination, emerged from the 1980s. In New Zealand too,
health citizenship of its indigenous people has been influenced by broader political,
social and cultural movements, including changing ideas about the government’s
social responsibility and the changing status of Maori in New Zealand society. The
four phases identified by Ryymin were played out in a broadly similar way in New
Zealand in relation to Maori: the first phase (up to 1930) aimed at “Europeani-
sation” or “amalgamation”, the second at “assimilation” (1930-60), and the third
phase at “integration” (1960-80). The final phase, “self-determination”, emerged
from the late 1970s. The latter phase coincided with the “rolling back of the State”
in welfare provision, with a targeted rather than universal approach, and also with
the new understanding and heightened public discussion of the State’s responsibility
under the Treaty of Waitangi.
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The four phases of health citizenship

The first phase can be illustrated by an 1884 school textbook called Health for the
Maori: A Manual for Use in Native Schools, which urged Maori to live in a European
manner for the sake of their health.? The early twentieth century saw the founda-
tion of a new Maori activist group, the Young Maori Party, which sought to reverse
the population decline which had occurred since colonisation (from 100,000 in the
mid-nineteenth century to 40,000 by the 1890s). When the New Zealand Depart-
ment of Health was established in 1900, Maui Pomare, the first Maori to graduate in
Western medicine and a member of the Party, was appointed Health Officer to the
Maori; in his first annual report Pomare described Maori as “just [having] stepped out
of Neolithic darkness into the blazing, dazzling light of civilisation”.?

The second phase occurred under the first Labour Government (1935-49), which
promoted universal welfare from the cradle to the grave; Maori were to be treated
equally with other citizens in access to health care.* The assimilationist approach to
Maori health was encapsulated in a statement by Health Officer Dr Harold Turbott,
who declared in 1938 that the aim of health policy relating to Maori was to turn them
into “hardy, healthy, self-supporting, brown-skinned New Zealanders”.” The Labour
Government’s adherence to assimilation can be seen in its housing policy of “pepper
potting” — placing Maori families in predominantly Pakeha state house areas rather
than keeping them apart.® The 1945 Maori Social and Economic Advancement Act
was “designed to integrate Maori fully into the social and economic structure of the
country”. The Department of Maori Affairs established both a Maori Welfare Division
to operate through tribal committees and the Maori Women’s Welfare League, with
the latter focusing upon promoting Maori health. The leaders of these organisations
were to follow Maori tradition but in a way geared to modern conditions.”

These Maori-led organisations paved the way for a new official policy in the 1960s
of “integration” as opposed to “assimilation”. A wide-ranging 1960 Department of
Maori Affairs report (commonly referred to as the Hunn Report), written within the
context of growing urbanization of the Maori people, signaled this new initiative.
“Integration” was defined as the attempt “to combine (not fuse) the Maori and Pakeha
elements to form one nation wherein Maori culture remains distinct”.® From 1962
Maori tohunga (healers), outlawed as part of the anti-quackery movement in the early
twentieth century, were again sanctioned as health practitioners.’

Ironically, the new policy of integration coincided with the first systematic attempts
to quantify disparities between Maori and non-Maori health status. Health researchers
had taken a sporadic or occasional interest since the late nineteenth century, with the
most detailed project being Dr Harold Turbott’s 1930s survey of Maori tuberculo-
sis rates.'"” When Turbott became Director-General of Health in 1960, he heralded
a forthcoming report on the disparity between Maori and European as a first step
towards “the enlistment of Maori interest and cooperation in the betterment of Maori

health”."" Maori-European Standards of Health appeared in April 1960, pre-dating the
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Department of Maori Affairs report, and was quickly followed by Maori Patients in
Mental Hospitals (1962), Infant and Foetal Loss in New Zealand (1964), Diseases of the
Ear, Nose and Throat in Maori Children (1965), and Maori Patients in Public Hospitals
(1965).

A generation later, Professor Eru Pomare, Maui’s grandson and the foremost Maori
doctor of his time, was commissioned by the Forward Planning Committee of the
Medical Research Council of New Zealand to lead a study of Maori standards of
health from 1955 to 1975."2 Pomare was keen to bring Maori health issues to the
fore, even though some commentators felt the statistics showed Maori in a negative
fashion. A second report, updating the figures to 1984, was published in 1988 and the
third appeared posthumously in 1995, following Pomare’s untimely death.” All three
reports formed a sound basis from which to discuss Maori health policy in the fourth
phase of health citizenship.

“Integration” became “self-determination” from the 1970s as an increas-
ingly urbanised and politicised Maori, influenced by the international civil rights
movements, began to demand more agency in policymaking and implementation.
In 1975 Matiu Rata, MP for Northern Maori, engineered the passage of the Treaty
of Waitangi Act under which Maori complaints about breaches of the Treaty would
be heard by a Tribunal. This Act has been described as “an enormously important
milestone”. As historian Graeme Butterworth explained, “For the first time the Treaty
was given not only statutory recognition but became a yardstick against which govern-
ment legislation, policies and actions could be measured.”" The “principles of the
Treaty of Waitangi” were incorporated into much subsequent legislation, including
health legislation.

The Treaty of Waitangi

The Treaty of Waitangi was signed on 6 February 1840 between a representative of
the British Crown and fifty Maori Chiefs of New Zealand. It ceded sovereignty to
the British Crown (Article 1) in return for protection of lands, forests, fisheries and
other property possessed by Maori, collectively or individually (Article 2). The Maori
version included the word “taonga” (treasures) which could be, and subsequently was,
interpreted to include health. Article 3 promised Maori “all the Rights and Privileges
of British Subjects™.”

There was considerable confusion about the relevance of the Treaty to health over
the next hundred years. New Zealand was not alone in this. A study on the history
of aboriginal health in Canada identified similar levels of uncertainty relating to the
rights to health care under various treaties signed in the nineteenth century.'® In
early twentieth-century New Zealand one Native Health Nurse reported that local
Maori believed they were entitled to medical services under “a certain treaty”, but she
could not verify it.'” The Health Department’s medical secretary, Dr Joseph Frengley,
researched the implications of the Treaty for health policy, and concluded that there
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was no obligation to provide free medical assistance other than for indigent Maori."
This mirrored attitudes towards medical care for non-Maori, whose needs were met
by a government-sponsored charitable aid system, New Zealand’s equivalent to the
English and Scottish poor law systems."

The Health Department re-affirmed its interpretation of the Treaty in 1921, when
it declared, “The Treaty of Waitangi, which is often quoted as implying some obligation
on Government to give free medical treatment to the Natives, is absolutely silent on the
point, and simply conveys the full right and undisturbed possession of their lands to the
Maoris.”® At the end of the 1920s the matter was raised again in the context of Maori
inability to pay hospital fees. At a meeting between the Hospital Boards Association
(HBA) and Prime Minister Joseph Ward (who had been New Zealand’s first Minister
of Public Health from 1900 to 1906), the HBA chairman observed that Maori “seemed
to have an idea in their heads that there was something in the Treaty of Waitangi which
entitled them to free hospital treatment”. Ward told them that the government had no
funds to finance their treatment but made no comment on the validity of the claims.*

In 1933 the Director-General of Health again argued that the Treaty did not
include the right to free hospital treatment.”” However, at least one external observer
was not convinced. Professor Ivan Sutherland, an ethnologist, wrote in 1935 that
all white New Zealanders should be ashamed of the current status of Maori health
and, significantly, that the terms of the Treaty had not been honoured.” Sutherland’s
concerns about Maori health coincided with those of the first Labour Government,
which sought to promote quality for Maori in New Zealand society in all respects.
Following the introduction of hospital and other health benefits under the 1938 Social
Security Act, however, there was little further interest in the question of specific Maori
entitlement for almost half a century.*

The Treaty and late twentieth-century health citizenship

By the 1980s a view was emerging that the Treaty of Waitangi had direct relevance
to Maori health. The catalyst for a change in perceptions was the 1975 Treaty of
Waitangi Act, which afforded the Treaty greater status in law. However, the health
implications of the new legislation were not recognised until the following decade. In
1984 a special health hui (meeting) was seen as a milestone; the Director-General of
Health and the Director of the Medical Research Council declared, “The recommen-
dations of this hui, coupled with the Government’s increased commitment to
honouring the principles of the Treaty of Waitanga and desire to develop a bicultural
state sector are beginning to have an impact on the delivery of culturally sensitive
[health] services”.” The following year the Board of Health’s Standing Committee on
Maori Health recommended that the Treaty of Waitangi be regarded as a foundation
for good health.?® A decade later, the Public Health Commission’s Strategic Plan for
Maori Health affirmed that, “Any discussion on Maori public health must begin with
reference to the Treaty of Waitangi.””

54



Crrizens, CourTROOMS, CROSSINGS HEALTH cITIZENSHIP AND “CLOSING THE GAPS”

The new centrality of the Treaty to social policy arose largely as a result of Maori
activism and heightened cultural awareness. The arguments that Maori were entitled
to special consideration under the Treaty of Waitangi appeared to be accepted by
the government and its departments and were incorporated into policy statements.
Professor Mason Durie, a psychiatrist, widely respected Maori leader, and prolific
writer on Maori health issues from the mid-1980s, was particularly outspoken.?® He
attributed health disparities to previous failures to implement the Treaty, pointing
out that the government had not achieved the central goal of the Treaty: to protect
Maori against the effects of colonisation.”” He claimed that separation from the land
had itself been a prescription for illness, citing recent health statistics to demonstrate
that Article 2 of the Treaty (protection) had not been honoured. Others also stressed
the importance of the Treaty. * Durie stated definitively that “good health is clearly
an objective of the Treaty”.*' Honouring Article 2 involved the principles of decision-
making and self-determination in health, and the government moved towards
devolving health care provision to local iwi or communities. This could also be seen as
a cutting-back of centralist services, and hence a policy suited to a government intent
on dismantling the welfare state.?”

Article 3 of the Treaty, which guaranteed Maori the rights and privileges of British
subjects, was also invoked as integral to health policy. Durie pointed out, however,
that “rights” did not just apply to “service delivery”, and he believed it was a mistake to
assume “the application of one law for all individuals can best be achieved by adopting
a single set of standards, regardless of culture, class or gender.”* Equality of access to
health services was not enough, as it had been under the first Labour Government;
equality was now interpreted as a demand for equality of health status. Whilst Maori
health had improved steadily over the years, in all indicators of health status, they still
lagged behind non-Maori.** Dr Paparangi Reid, a Maori public health specialist who
is currently Maori Dean (Tumuaki) at the University of Auckland’s Faculty of Health
and Medical Sciences, critiqued the government’s Maori health policy, pointing out
while that Maori had assumed “equity” meant equity of outcome, the government
talked only of equity in accessing health services. In her opinion the Crown had the
“most immoral relationship with us as tangata whenua”.*® Health citizenship now
meant equal access to health status not health services, something which required
targeted as opposed to universalist services, which again suited a government intent
on the dismantling of the universalist welfare state.

“Closing the Gaps” and "Privileged Citizens”?

As noted earlier, there was nothing new in the concept of reducing disparities between
Maori and non-Maori health. Even the terminology was borrowed from previous
generations. In 1961, for instance, the Hunn Report noted that the amelioration
of Maori health dated from the 1890s, “but old ways persist enough to impede all
efforts of the Health Department and Maori Affairs Department to close the statis-
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tical gap”.** When the Medical Research Council of New Zealand investigated the
country’s health statistics in 1969 it stated that,
Theoretically there should not be any disparity in mortality between the two
races because all legislation, health and hygienic regulations and social welfare and
medical care, are available to Maori and European alike (...). The explanation lies
in a handicap, which all developing nations have to overcome, in their attitude to
health and hygiene and in overall living standards.”

Politicians were slow to react to these findings. Aussie Malcolm, the National Govern-
ment’s Health Minister, freely admitted in 1983 that “we have always failed to bridge
the gap”,%® but his government was ousted in a snap election in July 1984. The incoming
Labour Government held a Maori economic development conference, which was
heralded in a joint report of the Department of Maori Affairs, the Board of Maori
Affairs and the Maori Trust Ofhce as a new challenge for Maoridom, marking the start
of a decade of challenge to “close the social and economic gaps that have existed between
Maori and Pakeha since the Treaty of Waitangi”. As ever, housing, unemployment, health
and educational underachievement were regarded as the “hard issues”.* There was little
real change, however, during the fourth Labour Government’s tenure (1984-90), as it
concentrated on economic reforms. Nor did the National Party tackle the issue during
its term of office (1990-9), when it concentrated on restructuring the health system,
replacing the Health Department with a new Ministry of Health, introducing popula-
tion-based funding, and devolving more responsibility to regional authorities.

During its short-lived tenure (1993-95) the Public Health Commission acknowl-
edged there was a “special need to improve the health of Maori”, and the second of
its six goals was “to improve Maori health status so that in future Maori will have the
opportunity to enjoy at least the same level of health as non-Maori”.** To this end
the Commission published a strategic plan.* Yet the disbanding of the Public Health
Commission did open the way for greater self-determination in Maori health as
health services were increasingly devolved. In 1997 the National Government created
four Maori Development Commissions to oversee and implement policy relating
to education, the labour market, economic business development, and health. The
Maori Health Commission was intended, in the words of Maori Affairs Minister Tau
Henare, “to do whatever it takes to reduce the disparities in health which exist between
Maori and non-Maori”. The Maori Health Commission chair, Wayne McLean, hailed
its first report, issued in June 1998, as a milestone because this was the first body “to
improve Maori health, controlled by Maori for Maori”. Other contributors to the
report were equally optimistic. Henare saw this as a grassroots solution to combat
inequality in health and promised there was the political will within Cabinet to “make
Maori aspirations a reality”. Annette Dixon, Deputy Director General of Health
Strategic Planning and Policy, argued that the reforms provided new opportunities for
Maori health gains, and reminded readers of the priority given in the 1994/5 policy
guidelines to “close the unacceptable gap” and the commitment to be responsive to
the tangata whenua in line with the principles of the Treaty of Waitangi.*
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A year after Labour returned to office in 1999 it set up a “Closing the Gaps” cabinet
committee to tackle the perennial problem areas of Maori education, employment
and health. To some extent this was a continuation of past initiatives but now caused
an unprecedented public furore. Approximately half the policy strands were geared
specifically towards Maori and Pacific Islander needs, with the remainder targeted on
what Labour would later term the “general disadvantaged”. ® While a New Zealand
Herald columnist noted that in some areas the gaps had been “seamlessly expanded to
cover the whole of the rich-poor divide”,* there was considerable public and political
opposition to “Closing the Gaps™ on the grounds it was biased in favour of Maori
and Pacific Islanders to the exclusion of other low-income groups. The spark which
ignited public debate was a speech by Maori activist and Labour MP Tariana Turia,
who declared that Maori tribes had suffered a “holocaust” as a result of colonization.®
Prime Minister Helen Clark was concerned that Turia’s views would erode support
for the policy (and the government) from middle (white) New Zealand.* Treaty
of Waitangi Negotiations Minister Margaret Wilson denied that the “Closing the
Gaps” policy would create apartheid in the health system.” However, Race Relations
Conciliator Dr Rajen Prasad warned that the process would be divisive. National’s
health spokesman Wyatt Creech applauded Prasad’s comments on the divisiveness
of Labour’s policy as a “sobering and courageous warning in a ‘politically correct’
world”.®® By January 2001 “Closing the Gaps” had disappeared from the political
lexicon and been replaced by the phrase “social equity”, with equivalent changes in
the committee name.* The rhetoric around “Closing the Gaps” had been considered
too politically loaded.

While the phrase “Closing the Gaps” was dropped as potentially racially-divisive,
the concept underlying the policy was still in place and became subject to a vehement
attack on Labour policies by the Leader of the Opposition, Dr Don Brash, in 2004.%°
He spoke of the “dangerous drift towards racial separatism in New Zealand (...) We
are one country with many peoples, not simply a society of Pakeha and Maori where
the minority has a birthright to the upper hand.” He asked whether New Zealand was
to be “a modern democratic society, embodying the essential notion of one rule for
all in a single nation state? Or is it the racially divided nation, with two sets of laws,
and two standards of citizenship (...)?” Further, he argued, “In both education and
healthcare, government funding is now influenced not just by need — as it should be
— but also by the ethnicity of the recipient.” The speech dramatically raised National’s
popularity in the polls, although this was short-lived since Brash was unpopular in
other ways.

However, targeting health inequalities has not only been defined by some Pakeha
as privileging Maori and ignoring other disadvantaged groups, but also by some Maori
as discriminatory and stigmatizing. Some earlier attempts at targeting had also been
resented as racist, either at the time or in hindsight. In the 1920s Maori children were
routinely inoculated against typhoid with the blessing of Maori leaders, who acknowl-
edged the impact of the disease on communities which lacked the resources to improve
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sanitary conditions. In 1913, for example, the prominent Maori MP Apirana Ngata
spoke out in favour of compulsory inoculation, if the medical profession believed this
would act as a preventative.”’ While in the 1920s Maori still appeared enthusiastic
about immunization, °* by the 1940s some Maori were refusing to allow their children
to be vaccinated against typhoid on the grounds that white children were not required
to be vaccinated.” In the 1930s, following research which demonstrated that Maori
tuberculosis rates were at least ten times greater than those for non-Maori, Ngata
called for the introduction of BCG vaccination for Maori. The request was refused
at that time, but Maori were classed as a priority group when vaccination began
in the late 1940s.>* One long-term consequence was that the Health Department
maintained universal BCG vaccination of school children in the 1960s and 1970s,
long after Maori had been identified as a particular at-risk group and TB had ceased to
be a problem in the general population; they did so because of the fear that targeting
Maori would be seen as racist and stigmatizing Maori as harbourers of the disease.”
There were similar concerns with the Hepatitis B vaccine in the 1980s. On the one
hand there were moves to target Maori children as having much higher rates than
non-Maori, on the other some Maori claimed Maori were being experimented upon
for the new vaccine.® There were also problems with targeted programmes to treat
sexually transmitted diseases, since these could be interpreted as stigmatizing Maori as
immoral, given the personal responsibility attached to those diseases.””

The concept of “Closing the Gaps” has been a part of New Zealand health strategy
for many years. By 2000, however, it had became politicised and polarised as never
before. Maori activists of the late twentieth century demanded not equality of access
to health care, but equality of health status; health citizenship meant equal health
status. This required affirmative and targeted public health programmes. To some
extent this fitcted the late twentieth-century political agenda of moving away from
universalist to targeted welfare. Mason Durie saw positive benefits for Maori, despite
a decrease in welfare funding, as they were given responsibility for their own health
management.’”® However, others saw it as divisive, and as positively discriminating in
favour of Maori. They argued that Maori were now privileged citizens. Some Maori
saw targeted programmes as discriminatory and stigmatizing, as with it went the
attribution of blame and a heightened perception of being “diseased” by virtue of
being Maori. Strategies for achieving “health citizenship” and the meanings attached
to it changed over the years; yet for all that, health inequalities persisted.
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Citizenship and health
— a dubious connection:
the case of Australian Aboriginals

Judith Raftery

What does it mean to be a citizen of Australia? This is a complex question, as it is
in other post-colonial societies. When in 1968 I became the proud owner of my
first passport, that passport declared me — born in Australia, and with parents and
grandparents also born in Australia — to be not only an Australian citizen, but also a
British subject. I was not impressed. My passport seemed to suggest that Australian
citizenship — whatever that was — was somehow deficient, and did not give me a
complete identity. I had to be a British subject as well.

Indigenous Australians were also, and had been from the beginnings of colonisa-
tion, British subjects. Implicit or explicit allusions to this status are part of the heroic
statements made by colonial governors at ceremonies to mark the establishment of
British rule. For example, in South Australia, the first Governor, John Hindmarsh,
apprised the colonists of his “resolution to take every lawful means for extending the
same protection to the Native population as to the rest of His Majesty’s subjects” since
the Natives were “as much under the safeguard of the law as the Colonists themselves,
and equally entitled to the privileges of British subjects”.! When the Commonwealth
Nationality and Citizenship Act of 1948 established the category of Australian citizen,
Aboriginals became Australian citizens as well, in precisely the same way that I did, by
virtue of being born in Australia. However, that is where the similarity ends. From the
beginning, indigenous Australians were not treated as though they shared the same
rights — legal, political, social and economic — as the rest of the population. Whether
as British subjects or as Australian citizens, their rights have proved more fragile and
more readily undermined and set aside by attitudes and practices of community
and government than any conventional notion of citizenship would suggest. The
incontrovertible historical fact is that indigenous Australian citizens have been treated
differently from other Australian citizens, and that this different treatment has been
a matter of law and formal policy, not merely public attitude. As I have argued in
Not Part of the Public: non-indigenous policies and practices and the health of indigenous
South Australians, 1836—1973, it is as though they have been nor part of the public
whose well-being governments are supposed to protect and maintain.”

In South Australia, by as early as 1860, regulations and practices which denied
Aboriginals the opportunity to share fully in the life of the colony had been sanctioned
by the findings and recommendations of a government inquiry. This inquiry had been
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established “to take evidence and report on the present condition of the natives and to
suggest means by which that condition can be ameliorated.” Though it claimed to be
concerned with “the advancement of the race”, in fact it was merely about survival and
about producing a level of conformity consistent with the Aboriginals not being any
kind of burden or unsettling influence. Thus the inquiry established and legitimised
an agenda of inequality, of non-inclusion, of lack of autonomy and of radically differ-
ential claims on civic goods. This was not consonant with what it meant to be a British
subject. Furthermore, what we now know about the determinants of health in popula-
tions, and especially about the complex links between social and economic inequalities
and health, reveals such an agenda to be a long-term recipe for poor health.

It may be useful, especially for those not closely acquainted with the Australian
situation, to draw attention to some current markers of the health and well-being of
indigenous Australian citizens.

* There is a life expectancy gap of 17 years between indigenous and non-indige-
nous Australians.

* The indigenous population is much younger than the non-indigenous: 40 per
cent of indigenous Australians are under 15 years old, compared with 20 per
cent of non-indigenous Australians.

* Leading causes of indigenous deaths are cardiovascular disease, with mortality
rates in the 25-54 years age group at least 10 and perhaps as much as 15
times higher than for non-indigenous; injuries, from assault, self-harm and
motor vehicle accidents, with mortality rates three times as high as in the
non-indigenous population; and cancer, with mortality rates up to twice as

high.

* Indigenous infant mortality varies from twice as high to four times as high as
in the non-indigenous population, depending on region. Factors contributing
to these high rates of indigenous infant mortality include the young age of
mothers, poor nutrition, lower birth weights and a much higher prevalence of
smoking.

* Other major causes of morbidity and mortality are type-two diabetes, end
stage renal disease, respiratory disease and communicable diseases. Both the
prevalence of and the mortality associated with these conditions are very much
higher among the indigenous population.

* Other factors connected to the poor health of the indigenous population
include inadequate and overcrowded housing; lack of educational achieve-
ment; high levels of unemployment, linked to educational failure and limited
opportunities; drug use and misuse; interpersonal violence, including domestic
and child abuse; very high levels of imprisonment; persistent problems of
under-resourcing and discontinuity of services and programs, especially in
remote communities.

* The small size of the indigenous population — 517,000 out of a total of 21
million, i.e. 2.5 per cent — and its pattern of distribution throughout Australia
also detracts from indigenous well-being. In the sparsely settled Northern
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Territory, indigenous people constitute 31.6 per cent of the population, and
in its remote communities and small towns they are a large majority. However,
elsewhere in Australia, where the majority of Aboriginal people live, they vary
from a mere 0.6 per cent of the population (Victoria) to 3.8 per cent (Queens-
land). This distribution distorts public perceptions and government responses.
It is the highly visible endemic health and social problems of indigenous people
in the Northern Territory’s main population centres and remote communities,
some of which are scarcely economically sustainable, blighted by dysfunc-
tional leadership and exploited by non-indigenous opportunists, that capture
the government’s and the public’s attention. The complex health problems of
the much greater number of Aboriginal people who live in the main cities and
rural areas of the rest of Australia are, by comparison, disregarded.*

The sorry situation of the health of Aboriginal Australians, most starkly illustrated by
the 17 year gap in life expectancy, is a result of Australia’s colonial and post-colonial
history. Over time, the kind of inequality and differential treatment legitimised by the
1860 South Australian inquiry was legally reinforced across the country by a panoply
of separate laws and regulations governing the lives of the indigenous population.
These laws continued to keep Aboriginals sicker and dying younger than the rest of
the population. They also made a mockery of Aboriginals’ formal legal status as British
subjects and later, Australian citizens, and assumed that their needs were different
from, less than, and more easily and cheaply met than those of other Australians.

Simultaneous with this practice of treating the indigenous population as not part
of the public, was a constant and contradictory refrain about the desirability of the
Aboriginals becoming part of the community, being equipped, via education and
training, to share its rights and responsibilities — in short being granted what was often
referred to as ‘full citizenship rights’. From the early colonial period, this was part
of the rhetoric of politicians, bureaucrats, missionaries, newspaper editors and those
members of the general public who were bothered about ‘the Aboriginal question’. By
the 1930s, it had become part of the rhetoric of some Aboriginal activists as well. For
example, in 1933 the policy of the National Missionary Council was that while ‘full
bloods” were to be protected on inviolable reserves, different provisions were needed
to allow ‘half-castes’ “ultimate absorption into full citizenship”.> One church body
“urge[d] that full citizenship rights be accorded to those of full aboriginal or mixed
blood competent to exercise them.”® Aboriginal organisations welcomed the assimi-
lationist Aborigines Act Amendment Act, 1939 and saw the attainment of ‘civilisation’
through education and training as the prerequisite for ‘citizenship’ and the escape route
from the “degrading conditions under which we are at present forced to live”.” The
Aborigines Protection Board, the government authority empowered to implement the
1939 Act in South Australia, believed that “a considerable proportion of the native
population in the settled areas is capable of enjoying the privileges and accepting the
responsibilities of citizenship”. However, it was concerned that “the development of
exemptee[s] towards citizenship is definitely hindered if not entirely precluded” by
their “continued association (...) with aborigines”.®
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Such talk of citizenship and citizenship rights employed the term ‘citizenship’ in
a loose and legally imprecise way, but the commonsense meaning was pretty clear:
citizenship, for Aboriginal people, was a kind of reward. Aboriginals could be ‘citizens’
when they had earned the right to be, by demonstrating assimilation to ‘mainstream’
Australian values, especially those to do with economic responsibility. For the rest of
us, including the most feckless, improvident and anti-social it was easier: we just had
to be born, white, under the Australian sky.

The differential treatment of Aboriginals confirmed them in a state of margin-
alisation and extreme disadvantage and maintained the circular, endlessly reiterated
but never realised argument that the only way out of this situation was education or
training for ‘citizenship’.” From the 1960s, however, in response to complex changes in
the global political climate, the formal, legal contradictions inherent in this situation
were resolved. This occurred through the gradual abolition of separate and restrictive
laws and regulations governing Aboriginals and through the development of policies
that were, in theory at least, about integration rather than about segregation, protec-
tion or assimilation. Thus, the hitherto submerged and ignored status of Aboriginals
as citizens re-emerged. They were citizens along with all other Australians. However,
the gross disadvantage — apparent across all socio-economic indicators, including
much lower life expectancy and radically undermined health — remained. And it was
clear that contrary to the expectations of earlier policymakers and doom-sayers, the
Aboriginals themselves were going to remain too. Aboriginality was not a thing of
the past. Not only had the indigenous population not died out, but despite varying
levels of assimilation to the dominant western culture it was persisting as a distinctive
population. It is this fact that has brought the issue of indigenous citizenship to a new
level of debate, and revealed the extent to which citizenship is a contested concept, one
that entails struggle over the meaning of ‘membership’ within Australian society.'

Since the 1970s, increasingly politicised forms of Aboriginality have emerged
to engage in this struggle and to challenge classic liberal notions of citizenship and
of nationhood. Questions about what it means to ‘be Aboriginal’ in contemporary
Australia are highly contentious, and they make many Australians nervous. Such
nervousness is apparent in this 2007 statement of the then Prime Minister John
Howard:

We are not a federation of tribes. We are one great tribe; one Australia (...) while ever
our indigenous citizens are left out or marginalised or feel their identity is challenged,
we are all diminished."!

This statement, with its surface appeal to democracy and fairness differs little from the
classic assimilation formulae of the 1950s and 1960s, which envisaged only one way
of being Australian:

All Aborigines and part-Aborigines are expected eventually to attain the same manner
of living as other Australians and to live as members of a single Australian community,
enjoying the same rights and privileges, accepting the same responsibilities, observing
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the same customs and influenced by the same beliefs, hopes and loyalties as other

Australians.*?
In fact, there is more than one way of being Australian. The dilemma which this
poses for understandings of citizenship is examined in a very useful book edited by N.
Peterson and W. Sanders: Citizenship and Indigenous Australians: changing conceptions
and possibilities. Following T.H. Marshall’s analysis, Peterson and Sanders argue that
the modern liberal democratic notion of citizenship grew out of class struggle and
consists of three components: civil rights (such as property, contract, speech, assembly
and religion), political rights (franchise) and social rights (provided by the state to
guarantee living standards). According to this understanding, ‘citizenship’ defines the
membership of a common society and the rights and duties of that society’s members.
It presupposes a society where there is strong emphasis on individual rights, as well
as loyalty to an identity that subordinates other identities. Over time, we have seen
this notion challenged in many societies on class and gender lines and more recently
by claims from indigenous peoples, secking recognition of t